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3.1 Introduction
This chapter elaborates on the main standards that safeguard human rights in patient care within Europe, which include those established and interpreted by the European Union (EU), the Council of Europe (COE), the European Court of Human Rights (ECtHR), and the European Committee of Social Rights (ECSR). As in the preceding chapter on the international framework, this chapter is divided into three sections. The first section describes key sources within the region governing human rights in patient care. The second section examines patients’ rights and includes subsections that discuss the standards and relevant interpretations connected to a particular right within three particularly common health-related contexts: mental health, infectious diseases, and sexual and reproductive rights. These subsections provide examples of potential violations based on case law. It is worth underscoring here that these three contexts are merely used as examples and that human rights violations (and therefore, the application of human rights standards) can occur beyond this limited set of patient care-related contexts. The third section focuses on the rights of health care providers and discusses the standards and relevant interpretations of each particular provider right that stem from relevant case law.
3.2 Key Sources
The standards included in this chapter include those from binding treaties, such as the Convention for the Protection of Human Rights and Fundamental Freedoms (otherwise known as the “European Convention on Human Rights”)(ECHR) and the original and revised European Social Charter (ESC), as well as those included in non-binding instruments. The treaties referenced below have come from either the European Union (EU) or the COE. Some non-binding instruments have also been developed by these organizations, but there are others that have emanated from other actors, including civil society groups.
The EU is an economic and political partnership of 28 European member states, created following World War II for the purposes of fostering economic cooperation among its members. Despite its economic nature, the EU considers human rights and equality to be core values and has developed instruments that are relevant to patient care and human rights. EU law has the same level of legal authority as national law for all its member states and must be transposed into national law. As seen below, some EU directives address matters that are relevant to patient care. A “directive” is a type of EU legislative act that sets out goals for member states to achieve, and member states are free to determine how they will devise their laws and implement these goals. 
The COE is a non-EU body that focuses on protection of human rights, democracy, and the rule of law in the European region and is located in Strasbourg, France. It consists of seven bodies, known as “institutions,” that help the COE carry out its functions. All those states that have ratified the ECHR are members of the COE, and as of this writing, there are 47 of them.[footnoteRef:2] Importantly, the COE must not be confused with the European Council (an EU non-legislative body made up of EU leaders that meets regularly to define EU political direction and priorities) or the Council of the European Union (informally known as the “EU Council,” a legislative body of the EU). [2:  Council of Europe [COE]. “The Council of Europe in Brief.” Accessed October 29, 2013.] 

STRUCTURE OF THE COUNCIL OF EUROPE
[image: ]
LEGALLY binding INSTRUMENTS

EUROPEAN UNION

· Charter of Fundamental Rights of the European Union[footnoteRef:3] [3:  Official Journal of the European Communities. Charter of Fundamental Rights of the European Union. OJ C 364/01. December 7, 2000.] 

This treaty incorporates into EU law a wide range of civil, political, economic, and social rights belonging to all European citizens and residents.  It was signed in Nice, France, on November 7, 2000, and became legally binding on December 12, 2007. It is binding on all EU institutions and on EU governments whenever they apply EU law. The charter also acts as an important reference point on human rights obligations for countries outside of the EU, especially those in the process of accession. Refer to Chapter 4 (International and Regional Procedures) for descriptions of procedures available at the European regional level, including detailed information on monitoring and adjudicatory bodies (e.g., the European Court of Human Rights) and the complaint procedure established by the European Convention on Human Rights.

· Directive 2011/24/EU on the Application of Patients’ Rights in Cross-Border Healthcare [footnoteRef:4] [4:  Official Journal of the European Union. Directive 2011/24/EU of the European Parliament and of the Council of 9 March 2011 on the application of patients’ rights in cross-border healthcare. OJ L 88/45. April 4, 2011.] 

This directive was adopted on March 9, 2011, and entered into force on April 4, 2011. It clarifies the rules on access to healthcare in another EU country, including reimbursement for health care services. The directive is binding on all member states and creates legal certainty on patients’ rights, including the right to seek health care abroad and to be reimbursed the same amount that patients would have received if they had sought care in their home country. It also outlines member states’ responsibility to provide access to health care in their territory and for ensuring that treatment in other member states meets quality and safety standards and takes into account international medical advances and sound medical practices. 

· Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment between men and women in the access to and supply of goods and services[footnoteRef:5] [5:  Official Journal of the European Union. Council Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment between men and women in the access to and supply of goods and services. OJ L 373 of 21.12.2004. June 25, 2009.] 

This directive was adopted on December 13, 2004, and entered into force on December 21, 2004. It is legally binding on member states and requires them to prohibit discrimination based on sex in the supply of public goods and services.

· Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation[footnoteRef:6] [6:  Official Journal of the European Union. Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation. OJ L 303 of 2.12.2000. December 2, 2000.] 

This directive was adopted on November 27, 2000, and entered into force on December 2, 2000. It establishes a “guideline framework” for member states to address employment discrimination. It prohibits discrimination based on religion or belief, disability, age, or sexual orientation.

· Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irrespective of racial or ethnic origin[footnoteRef:7] [7:  Official Journal of the European Union. Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irrespective of racial or ethnic origin. OJ L 180 of 19.7.2000. July 19, 2000.] 

This directive was adopted on June 29, 2000, and entered into force on July 19, 2000. It requires member states to ensure that discrimination based on race or ethnic origin is prohibited in both public and private sectors. The directive lists access to health care as one of the contexts where this type of discrimination must be prohibited.

COUNCIL OF EUROPE
· Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on Human Rights and Biomedicine 1997 (European Convention on Human Rights and Biomedicine)[footnoteRef:8]  [8:  COE. Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention of Human Rights and Biomedicine. ETS No. 164. April 4, 1997.] 

This COE convention sets out certain basic patient rights principles based on the premise that there is a "need to respect the human being both as an individual and as a member of the human species and recognizing the importance of ensuring the dignity of the human being.”[footnoteRef:9] It is binding on ratifying states. [9:  Subsequent additional protocols have been produced on prohibition of cloning (ETS No. 168. December 1, 1998), transplantation of organs and tissues (Treaty ETS No. 186. January 24, 2002), and biomedical research (ETS No. 195. January 25, 2005).] 


· European Convention on Human Rights (ECHR)[footnoteRef:10]  [10:  COE. European Convention on Human Rights. ETS No. 5. November 4, 1950.] 

The ECHR is the leading regional human rights treaty, and it has been ratified by all COE member states. It is enforced by the ECtHR, which hands down binding decisions that frequently involve monetary compensation for victims. It should be considered with the European Social Charter as forming the key, complementary instruments protecting human rights across Europe.

· European Social Charter of 1961 and 1996 (ESC)[footnoteRef:11]  [11:  COE. European Social Charter. ETS No. 35. November 4, 1950. ] 

A COE treaty, the ESC is the leading, regional economic and social rights instrument. It is monitored by the ECSR through a system of periodic state reporting and collective complaints. Originally drafted in 1961, the ESC was significantly revised in 1996, although some states have not ratified the later version and can select which provisions to accept. Given the generality of many of the clauses and given the progressive/liberal approach of the ECSR, patients’ rights can be advocated under a number of provisions even in the absence of acceptance of the specific health care guarantees. 

· Framework Convention for the Protection of National Minorities[footnoteRef:12] [12:  COE. Framework Convention for the Protection of National Minorities. ETS No. 35. February 1, 1995.] 

This COE treaty guarantees equal treatment for all ethnic and other minorities. It requires that states take the necessary measures “to promote, in all areas of economic, social, political and cultural life, full and effective equality between persons belonging to a national minority and those belonging to the majority,” and such measures are not to be considered acts of discrimination. States are to consider “the specific conditions of the persons belonging to national minorities.”[footnoteRef:13] [13:  COE. Framework Convention for the Protection of National Minorities. Article 4(2). ETS No. 35. February 1, 1995.] 

Non-LEGALLY binding Instruments
There are a number of instruments that do not have the legally binding force of treaties but have acquired regional consensus and assist in developing the content of patients’ rights. In fact, some of these have been adopted by civil society groups, such as professional associations and non-governmental organizations. Below are a few examples.
· Declaration on the Promotion of Patients’ Rights in Europe: European Consultation on the Rights of Patients, Amsterdam[footnoteRef:14]   [14:  WHO. Declaration on the Promotion of Patients' Rights in Europe.  June 28, 1994.] 

This declaration was issued by the WHO Regional Office for Europe in 1994 and has been influential. It sets the International Bill of Rights,[footnoteRef:15] the ECHR, and the ESC as its foundation and focuses on rights to information, consent, confidentiality and privacy, as well as care and treatment. It emphasizes the complementary nature between rights and responsibilities and takes into account the perspectives of health care providers and patients. According to this declaration, patients have “responsibilities both to themselves for their own self-care and to health care providers, and health care providers enjoy the same protection of their human rights as all other people.” By outlining patients’ rights, this declaration hopes to raise awareness among patients about “their responsibilities when seeking and receiving or providing health care,” and thereby create patient/provider relationships based on “mutual support and respect.”[footnoteRef:16]  [15:  The Universal Declaration of Human Rights (UDHR), the International Covenant on Civil and Political Rights (ICCPR), and the International Covenant on Economic, Social and Cultural Rights (ICECSR).]  [16:  WHO. Declaration on the Promotion of Patients' Rights in Europe. June 28, 1994.] 


· The European Charter of Patients’ Rights[footnoteRef:17]  [17:  Active Citizenship Network (ACN). European Charter of Patients' Rights. November 2002.] 

Drawn up in 2002 by the Active Citizenship Network, a European network of civic, consumer, and patient organizations, this instrument provides a clear, comprehensive statement of patients’ rights. It states: 

As European citizens, we do not accept that rights can be affirmed in theory, but then denied in practice, because of financial limits. Financial constraints, however justified, cannot legitimize denying or compromising patients’ rights. We do not accept that these rights can be established by law, but then left not respected, asserted in electoral programmes, but then forgotten after the arrival of a new government.[footnoteRef:18]  [18:  ACN. European Charter of Patients' Rights. November 2002. Preamble.] 


This statement was part of a grassroots movement across Europe that encouraged patients to play a more active role in shaping the delivery of health services and was also an attempt to convert regional documents concerning the right to health care into specific provisions.[footnoteRef:19] This instrument identifies 14 concrete patients’ rights that are currently at risk: the right to preventive measures, access, information, consent, free choice, privacy and confidentiality, respect of patients’ time, observance of quality standards, safety, innovation, avoidance of unnecessary suffering and pain, personalized treatment, the filing of complaints, and compensation. Although this instrument is not legally binding, a strong network of patients’ rights groups across Europe has successfully lobbied their national governments for recognition and adoption of the rights it addresses.[footnoteRef:20] It has also been used as a reference point to monitor and evaluate health care systems across Europe. [19:  The pharmaceutical company Merck & Co., Inc., also provided funding for this movement.]  [20:  One of the activities of new EU member states during the process of preparation for accession in the EU was adjustment of health care legislation toward European legislation and standards. Many countries, such as Bulgaria, adopted new health law, whose structure and contents are strictly in line with the European Charter of Patients’ Rights.] 


· Ljubljana Charter on Reforming Health Care[footnoteRef:21] [21:  World Health Organization [WHO]. Ljubljana Charter on Reforming Health Care. June 19, 1996.] 

This instrument was developed by WHO to improve health systems in the European region. It contains a number of fundamental principles to ensure that “health care should first and foremost lead to better health and quality of life for people.”[footnoteRef:22] Specifically, it recommends that health care systems be people-centric and calls for patient participation in shaping improvements. [22:  WHO. Ljubljana Charter on Reforming Health Care.] 


· Recommendation No. R (2000) 5 of the Committee of Ministers to member states on the development of structures for citizen and patient participation in the decision-making process affecting health care.[footnoteRef:23] [23:  COE. Recommendation Rec No. R (2000) 5. April 30, 2002.] 

Issued by the COE’s Committee of Ministers, this recommendation contains strong political and moral authority even though it is not legally binding on COE member states. It focuses on the need to ensure effective participation for all in increasingly diverse and multicultural societies where groups such as ethnic minorities are frequently marginalized.

SECTION 3.3: PATIENTS’ RIGHTS
This section is structured around nine critical patient rights:
· Liberty and security of person;
· Privacy;
· Access to information;
· Bodily integrity;
· Life;
· Highest attainable standard of mental and physical health;
· Freedom from torture and other cruel, inhuman or degrading treatment or punishment;
· Participation in public policy;
· Equality and freedom from discrimination; and
· Effective remedy.

The ECHR and the ESC constitute the two main complementary instruments covering the range of human rights in the European region, with the ECtHR and the ECSR taking a cross-fertilization approach in terms of developing human rights protection and understanding of the substantive content of rights.   

The lack of an explicit provision guaranteeing the right to health in the ECHR has not prevented the ECtHR, the ECHR’s supervisory and enforcement body, from addressing many patients’ rights issues through other articles in the ECHR (the most common ones being Articles 2, 3, 5, 8, 13 and 14). Article 5, which guarantees the right to liberty and security of person, has been used by the ECtHR to protect the rights of those detained on mental health grounds. Article 3 provides an absolute prohibition on the use of torture and/or cruel, inhuman, or degrading treatment against detainees, including those detained on mental health grounds. Article 8, safeguarding the right to privacy, has been successfully argued in relation to unlawful disclosure of personal medical data. Beyond these examples, however, the ECtHR has been reluctant to indirectly recognize a positive right to health, although the door has been left open in relation to the right to life under Article 2 in cases in which preexisting obligations have not been fulfilled. This reluctance is in line with the ECtHR’s general desire not to make decisions that could have a significant economic and/or social impact on policy or resources.

On the other hand, in Article 11 of the ESC, the ECSR has specifically defined the right to protection of health, together with a number of related guarantees, such as the right to social and medical assistance under Article 13. Because the ESC cannot be used by individual victims, however, all of the ECSR’s analysis relates to country reports or to the collective complaints mechanism and, therefore, tends to be general in nature (stating, for example, that health care systems must be accessible to everyone or that there must be adequate staff and facilities). To date, under the collective complaints mechanism, the ECSR has considered eight right-to-health cases, concerning issues ranging from detrimental effects on health from environmental pollution to denial of medical assistance to poor illegal immigrants.[footnoteRef:24] Therefore, there is great potential for further development of the ECSR’s case law in this area. [24:  COE. International Federation of Human Rights Leagues (FIDH) v. Belgium. Collective Complaint No. 75/2011. January 23, 2013; COE. International Federation of Human Rights Leagues (FIDH) v. Greece. Collective Complaint No. 72/2011. January 23, 2013; COE. Defence for Children International (DCI) v. Belgium. Collective Complaint No. 69/2011. October 23, 2012; COE. Médecins du Monde - International v. France. Collective Complaint No. 67/2011. September 11, 2012; COE. Decision on the merits: International Centre for the Legal Protection of Human Rights (INTERIGHTS) v. Croatia. Collective Complaint No. 45/2007. March 30, 2009; COE. European Roma Rights Centre (ERRC) v. Bulgaria. Collective Complaint No. 46/2007. December 3, 2008; COE. Marangopoulos Foundation for Human Rights (MFHR) v. Greece. Collective Complaint No. 30/2005. December 6, 2006; COE. Confédération Générale du Travail (CGT) v. France. Collective Complaint No. 22/2003. December 8, 2004.] 


Other significant sets of standards discussed in this chapter, such as the European Charter of Patients’ Rights, also contain a number of specific relevant guarantees, but these standards lack any form of supervisory body. They, therefore, cannot be directly enforced by victims to gain redress. Nonetheless, that does not mean that they cannot be referenced when arguing claims under binding treaties, such as the ECHR and the ESC, in order to better interpret the treaties’ own provisions. In turn, increased references to nonbinding documents such as the European Charter of Patients’ Rights will help them gain further credibility and strength so that, over time, some of their provisions might attain customary international law status.[footnoteRef:25] [25:  Article 38(1)(b) of the Statute of the International Court of Justice refers to "international custom" as a source of international law, specifically emphasizing the two requirements of state practice and acceptance of the practice as obligatory.] 


RIGHT TO LIBERTY AND SECURITY OF PERSON
As it relates to patients’ rights, the right to liberty of the person protects the individual from arbitrary or unjustified physical confinement on the basis of mental or physical health, such as involuntary hospitalization. The detention of an individual based on health grounds, such as quarantine and isolation, must be done in accordance to established law and must safeguard the individual’s rights to due process under the law. The detention is considered “lawful” only if it occurs in a hospital, clinic, or other appropriate authorized setting.[footnoteRef:26] However, the fact that detention may be in a suitable institution has no bearing on the appropriateness of the patient’s treatment or conditions under which she/he may be detained.[footnoteRef:27]   [26:  ECtHR. De Donder and de Clippel v.  Belgium. App. No. 8595/06. December 6, 2011.]  [27:  ECtHR. Ashingdane v. The United Kingdom.  App. No. 8225/78.  May 28, 1995.] 

The ECtHR has established procedural guarantees in relation to the application of Article 5(1)(e), which guarantees this right under the ECHR:
· Committing an individual to confinement must only occur according to a properly prescribed legal procedure and cannot be arbitrary.  In relation to the condition of "unsound mind," this guarantee means that the person must have a recognized mental illness and require confinement for the purposes of treatment;[footnoteRef:28] [28:  ECtHR. Winterwerp v. The Netherlands. App. No. 6301/73. October 24, 1979; see also ECtHR. H.L. v. The United Kingdom. App. No. 45508/99. January 1, 2004. (system of detaining "informal patients" in psychiatric institutions did not incorporate sufficient procedural safeguards in order to prevent arbitrary deprivations of liberty).] 

· Any commitment must be subject to a speedy periodic legal review that incorporates the essential elements of due process;[footnoteRef:29] and [29:  ECtHR. X v. The United Kingdom. App. No. 7215/75. July 7, 1977.] 

· Where such guarantees have not been adhered to, the ECtHR has been prepared to award damages for breaches of a person’s liberty under Article 5(1)(e).[footnoteRef:30] [30:  ECtHR. Gajcsi v. Hungary. App. No. 34503/03. October 3, 2006. (patient unlawfully detained for three years in a Hungarian psychiatric hospital, where the commitment procedure was superficial and insufficient to show dangerous conduct).] 

With respect to the right to security of person, it is often enshrined under the same provision as the right to liberty, such as Article 5 of the ECHR. The right to liberty protects the individual from arbitrary or unjustified physical confinement. The right to security of person safeguards the individual’s freedom from bodily injury or interference. As shown in this section, the facts present in relevant case law have led the ECtHR to address issues concerning physical or bodily integrity (right to security of person) under Article 5 without making a distinction between the two rights. Moreover, most cases concerning violations of physical or bodily integrity in health care settings have been analyzed under related rights that include the right to freedom from torture and cruel, inhuman and degrading treatment (ECHR, Art. 3), the right to privacy (ECHR, Art. 8), and the right to the highest attainable standard of health (ESC, Art. 11). For example, the Court has examined cases involving the administration of forced medication (including injections), forced feeding and nonconsensual sterilizations under the right to privacy (ECHR, Art. 8)[footnoteRef:31] and the right to freedom from torture, cruel, inhuman or degrading treatment (ECHR, Art. 3).[footnoteRef:32] Therefore, there is little analysis emanating from the ECtHR solely on the right to security of person.  For this reason, this section contains case law that focuses primarily on the right to liberty. [31:  ECtHR. Storck v. Germany. App. No. 61603/00. June 16, 2005; see also ECtHR. X. v. Finland. App. No. 34806/04. November 19, 2012; V.C. v. Slovakia. App. No. 18968/07. November 8, 2011.]  [32:  ECtHR. Ciorap v. Moldova. App. No. 12066/02. June 19, 2007;  V.C. v. Slovakia. App. No. 18968/07. November 8, 2011; Gorobet v. Moldova. App. No. 30951/10. October 11, 2011.] 

RELEVANT PROVISIONS

	ECHR, Art. 5(1): Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law: … (e) the lawful detention of persons for the prevention of the spreading of infectious diseases, of persons of unsound mind, alcoholics or drug addicts, or vagrants. …



. . . RIGHT TO LIBERTY AND SECURITY OF PERSON IN THE CONTEXT OF MENTAL HEALTH
In order to detain an individual on the basis of mental health, three conditions must be satisfied:
(1) It must be reliably established through objective medical expertise that the person has a mental disorder; 
(2) The mental disorder must be of a kind to warrant compulsory confinement and the deprivation of liberty must be shown to be necessary in the circumstances; 
(3) The mental disorder must persist throughout the period of detention or confinement; and
(4) The period of confinement must also be under periodic review. [footnoteRef:33] [33:  ECtHR. Winterwerp v. Netherlands. App. No. 6301/73. October 24, 1979; ECtHR. Stanev v. Bulgaria. App. No. 23419/07. November 22, 2012.] 

Any detention must be “lawful”—it must be conducted according to a law with adequate substantive and procedural safeguards.[footnoteRef:34] Moreover, although the intent of 5(1)(e) is not, in principle, concerned with suitable treatment or conditions of detention, the ECtHR has repeatedly stated that the detention of a person in terms of 5(1)(e) will only be considered lawful if the detention is carried out in a hospital, clinic, or other appropriate institution authorized to detain and treat individuals with the relevant mental disorder.[footnoteRef:35] [34:  See ECtHR. Stanev v. Bulgaria (36760/06). January 17, 2012.]  [35:  ECtHR. De Donder and De Clippel v. Belgium. App. No. 8595/06. June 12, 2011. para. 106.] 

Additionally, the ECtHR has recognized the need to protect the physical and mental integrity of mental health patients. It has considered forced treatment of mental health patients to be in violation of Article 5 when it fails to satisfy the arbitrariness safeguards.[footnoteRef:36] For further discussion on physical integrity violations, refer to the section on the “right to bodily integrity” below for more discussion on the issue. [36:  ECtHR. X. v. Finland. App. No. 34806/04. November 19, 2012; ECtHR. Shopov v. Bulgaria. App. No. 11373/04. December 2, 2010; ECtHR. Storck v. Germany. App. No. 61603/00. September 16, 2005.] 

Cases Relating to Mental Health and the Right to Liberty and Security of Person
De Donder and De Clippel v. Belgium (ECtHR)(2012). The Court held that the placement of the mental health patient in an ordinary section of the prison rather than a specialized institution or the psychiatric wing of the prison constituted a breach of Article 5 of the ECHR. The Court reiterated that the “detention” of a mental health patient is legally justified under Article 5(1)(e) only if it is done “in a hospital, clinic or other appropriate institution.”[footnoteRef:37] [37:  ECtHR. De Donder and De Clippel v. Belgium. App. No. 8595/06. June 12, 2011; see ECtHR. Aerts v. Belgium. App. No. 25357/94. July 30, 1998. (psychiatric wing could not be regarded as an institution appropriate for the detention of persons of unsound mind).] 

Herz v. Germany (ECtHR)(2003). A person was detained in a psychiatric hospital because a judge ordered the person’s emergency confinement on the basis of a diagnosis given over the telephone by a doctor who had not personally examined this person. The Court held that the judge’s order was in conformity with the Convention because of the urgent nature of the situation.[footnoteRef:38] [38:  ECtHR. Herz v. Germany. App. No. 44672/98. December 3, 2003.] 

H.L. v. United Kingdom (ECtHR)(2005). The Court found that the involuntary confinement of an autistic person who had shown signs of agitated behavior lacked procedural safeguards and was therefore arbitrary and in violation of Article 5 of the ECHR.[footnoteRef:39] [39:  ECtHR. H.L. v. The United Kingdom. App. No. 45508/99. January 5,  2005.] 

Shopov v. Bulgaria (ECtHR)(2010).  The Court found the government in violation of Article 5(1) where an applicant was forced to undergo psychiatric treatment for more than five years as a result of the public prosecutor and the police overstepping the limits of a domestic court’s judgment ordering treatment in an outpatient clinic and not in a psychiatric hospital.[footnoteRef:40] [40:  ECtHR. Shopov v. Bulgaria. App. No. 11373/04. December 2, 2010.] 

Storck v. Germany (ECtHR)(2005). The Court found the mental health patient’s confinement in a psychiatric hospital and forced treatment to be in violation of Article 5(1) as the confinement had not been ordered by a court. The Court stressed the responsibility of the State to protect vulnerable populations (such as mental health patients) and concluded that retrospective measures to protect such individuals from the unlawful deprivation of liberty were insufficient.[footnoteRef:41]  [41:  ECtHR. Storck v. Germany. App. No. 61603/00. September 16, 2005.] 

X. v. Finland (ECtHR)(2012). The Court found that the confinement and forced treatment of a pediatrician in a mental health hospital lacked the proper safeguards against arbitrariness and, therefore, constituted a violation of Article 5.[footnoteRef:42] [42:  ECtHR. X. v. Finland. App. No. 34806/04. November 19, 2012.] 

. . . RIGHT TO LIBERTY AND SECURITY OF PERSON IN THE CONTEXT OF INFECTIOUS DISEASES
Article 5(1)(e) of the ECHR may permit detention based on the threat posed by the spread of infectious diseases. The ECtHR has allowed detention under this provision in the interests of both the individual and public safety.[footnoteRef:43] According to the ECtHR, the essential criteria for lawfully detaining an individual “for the prevention of the spreading of infectious diseases” are: [43:  ECtHR. Enhorn v. Sweden. App. No. 56529/00. January 25, 2005. para. 43; ECtHR. Litwa v. Poland. App. No. 26629/95. April 4, 2000; see ECtHR. Hutchison Reid v. The United Kingdom. App. No. 50272/99. February 20, 2003. (detention under Article 5(1)(e) of a person with psychopathic personality disorder justified both in the interests of the individual and on public safety grounds, even where her/his condition was not susceptible to medical treatment). ] 

(1) The spread of the infectious disease poses a danger to public health or safety;
(2) It is the least restrictive way of preventing the spread of the disease to safeguard the public interest; and
(3) Both the danger of spreading the infectious disease and detention being the least restrictive means of safeguarding the public interest must persist throughout the period of detention.[footnoteRef:44] [44:  ECtHR. Enhorn v. Sweden. App. No. 56529/00. January 25, 2005. para. 43.] 

Moreover, the right to security of person becomes particularly relevant in instances where individuals with infectious diseases are subjected to coercive measures, such as quarantine and forced treatment. Refer to the section on “right to bodily integrity” for more discussion on violations concerning physical and bodily integrity.
Case Relating to Infectious Diseases and the Right to Liberty and Security of Person
Enhorn v. Sweden (ECtHR)(2005). The Court found a violation of Article 5 of the ECHR where an individual living with HIV was placed involuntarily in a hospital for almost one and a half years after having transmitted the virus to another man as a result of sexual activity. The Court concluded that the compulsory isolation was not the least restrictive means available to prevent him from spreading HIV, and therefore, the authorities failed to strike a fair balance between the need to ensure that the HIV virus did not spread and the applicant's right to liberty.[footnoteRef:45] [45:  ECtHR. Enhorn v. Sweden. App. No. 56529/00. January 25, 2005.] 

. . . RIGHT TO LIBERTY AND SECURITY OF PERSON IN THE CONTEXT OF SEXUAL AND REPRODUCTIVE HEALTH
The right to liberty protects individuals from interference intended to limit or promote their fertility and hinder their sexual autonomy—either by the state or private individuals. In addition to protecting the life and health of the individual, the right to liberty recognizes the individual’s reproductive choice as well as her/his decision on how to conduct her/his sexual life.[footnoteRef:46] For example, women can use this right to challenge legal actions involving deprivation of liberty that are taken against them for terminating their own pregnancy.[footnoteRef:47]  [46:  See Rebecca Cook. International Human Rights and Women's Reproductive Health. Studies in Family Planning, Vol. 24, No. 2 (March-April,  1993). p. 79.]  [47:  ECtHR. P. and S. v. Poland. App. No. 57375/08. January 30, 2013.] 

With respect to the right to security of person, it safeguards the person’s right to control her/his health and body and is pertinent to issues relating to sexual and reproductive health, such as forced sterilization, genital mutilation, and abortion. The European Commission of the EU has committed to ending violence against women and ending female genital mutilation (FGM), recognizing it as a violation of women’s human rights and the international Convention on the Rights of the Child (CRC).[footnoteRef:48] The EU Council has stated: “[FGM] constitutes a breach of the fundamental right to life, liberty, security, dignity, equality between women and men, non-discrimination and physical and mental integrity” (emphasis added).[footnoteRef:49] [48:  European Commission. Communication from the Commission to the European Parliament and the Council: Towards the elimination of female genital mutilation. November 25, 2013.]  [49:  EU Council. Council Conclusion on Combating Violence Against Women, and the Provision of Support Services for Victims of Domestic Violence. December 6, 2012. para. 1.] 

However, as in other contexts, ECtHR case law involving these sexual and reproductive health issues have been typically addressed under either the right to privacy (ECHR, Art. 8) or the right to freedom from torture and cruel, inhuman, and degrading treatment (ECHR, Art. 3). 
Case Relating to Sexual and Reproductive Health and the Right to Liberty and Security of Person
P. and S. v. Poland (ECtHR)(2013). The Court found that the essential purpose of placing a 14-year-old girl, who had become pregnant as a result of rape, in a juvenile shelter was to separate her from her parents and prevent an abortion—not for educational supervision, which would have been in accordance with Article 5(1)(d). Therefore, the applicant’s confinement was in violation of Article 5.[footnoteRef:50] [50:  ECtHR. P. and S. v. Poland. App. No. 57375/08. January 30, 2013.] 

RIGHT TO PRIVACY
The right to privacy protects the individual from unlawful and arbitrary interference with her/his privacy. As it relates to patients’ rights, the right to privacy has been used to protect the bodily integrity of the individual, the confidentiality of the patient’s medical information, and to prevent the government from unlawfully interfering in matters that should be resolved between the patient and her/his physician (e.g., to terminate pregnancy). The ECtHR has held that a person’s body concerns the most intimate aspect of one’s private life[footnoteRef:51] and has used the right to privacy to protect the individual from medical treatment or examination without her/his informed consent.[footnoteRef:52] The ECtHR recognizes that the administration of medication against the will of a patient constitutes an interference with an individual’s right to respect for their private life.[footnoteRef:53] [51:  ECtHR. Y.F. v. Turkey. App. No. 24209/94. October 22, 3003.]  [52:  ECtHR. Glass v. The United Kingdom.  App. No. 61827/00. March 9, 2004. (the Court found a violation of the right to privacy in the administration of dimorphine a son against his mother’s wishes and a DNR (Do Not Resuscitate) order placed in his records without his mother’s knowledge).]  [53:  ECtHR. Storck v. Germany. App. No. 61603/00. September 16, 2005; ECtHR. X. v. Finland. App. No. 34806/04. November 19, 2012; see also ECtHR. Glass v. The United Kingdom.  App. No. 61827/00. March 9, 2004.] 

With regards to the patient’s medical information, the ECtHR has held that “the protection of personal data, not least medical data, is of fundamental importance to a person’s enjoyment of his or her right to respect for private and family life.” Moreover, it is “crucial … to preserving his or her confidence in the medical profession and in the health services in general.”[footnoteRef:54] Failure to protect the confidentiality of the patient’s medical information can deter those in need of medical assistance from revealing personal and intimate information that may be necessary to receive appropriate treatment and even from seeking such assistance, thereby endangering their own health and/or those of others.[footnoteRef:55]  [54:  ECtHR. M.S. v. Sweden. App. No. 20837/92. August 27, 1997; ECtHR. Z v. Finland. App. No. 22009/93. February 25, 1997.]  [55:  ECtHR. Z v. Finland. App. No. 22009/93. February 25, 1997.] 

Generally, any interference with an individual’s right to respect for her/his private life will not constitute a breach if such interference is:
· In accordance with the law;
· Pursued a legitimate aim or aims under 8(2) of the ECHR (national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others); and
· Is necessary in a democratic society and proportionate to the legitimate aim pursued.[footnoteRef:56] [56:  ECtHR. L.L. v France. App. No. 7508/02. October 10, 2006; ECtHR. X. v. Finland. App. No. 34806/04. November 19, 2012.] 

With regard to “necessary in a democratic society” the ECtHR has stated that the interference would be assessed in a case-by-case basis, taking into account the “case as a whole and having regard to the margin of appreciation enjoyed by the State in such matters.”[footnoteRef:57] [57:  ECtHR. L.L. v France. App. No. 7508/02. October 10, 2006.] 

RELEVANT PROVISIONS

	ECHR, Art. 8: 
(1) Everyone has the right to respect for his private and family life, his home and his correspondence.
(2) There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.
COE Recommendation No. R (2004) 10,[footnoteRef:58] Art. 13(1): All personal data relating to a person with a mental disorder should be considered to be confidential. Such data may only be collected, processed and communicated according to the rules relating to professional confidentiality and personal data collection.  [58:  COE. Recommendation Rec No. R (2004) 10. September 22, 2002.] 

Convention for the Protection of Individuals with Regard to Automatic Processing of Personal Data[footnoteRef:59] [59:  COE. Convention for the Protection of Individuals with Regard to Automatic Processing of Personal Data. January 28, 1981.] 

Article 5 – Quality of data: Personal data undergoing automatic processing shall be: obtained and processed fairly and lawfully; stored for specified and legitimate purposes and not used in a way incompatible with those purposes; adequate, relevant and not excessive in relation to the purposes for which they are stored; accurate and, where necessary, kept up to date; preserved in a form which permits identification of the data subjects for no longer than is required for the purpose for which those data are stored.
Article 6 – Special categories of data: Personal data revealing racial origin, political opinions or religious or other beliefs, as well as personal data concerning health or sexual life, may not be processed automatically unless domestic law provides appropriate safeguards. The same shall apply to personal data relating to criminal convictions.
Article 8 – Additional safeguards for the data subject: Any person shall be enabled: (a) to establish the existence of an automated personal data file, its main purposes, as well as the identity and habitual residence or principal place of business of the controller of the file; (b) to obtain at reasonable intervals and without excessive delay or expense confirmation of whether personal data relating to him are stored in the automated data file as well as communication to him of such data in an intelligible form; (c) to obtain, as the case may be, rectification or erasure of such data if these have been processed contrary to the provisions of domestic law giving effect to the basic principles set out in Articles 5 and 6 of this convention; (d) to have a remedy if a request for confirmation or, as the case may be, communication, rectification or erasure as referred to in paragraphs b and c of this article is not complied with.
Declaration on the Promotion of Patients’ Rights in Europe[footnoteRef:60] [60:  WHO. Declaration on the Promotion of Patients' Rights in Europe.  June 28, 1994.] 

1.4 Everyone has the right to respect for his or her privacy.
4.1 All information about a patient's health status, medical condition, diagnosis, prognosis and treatment and all other information of a personal kind must be kept confidential, even after death.
4.6 There can be no intrusion into a patient's private and family life unless and only if, in addition to the patient consenting to it, it can be justified as necessary to the patient's diagnosis, treatment and care.
4.8 Patients admitted to health care establishments have the right to expect physical facilities which ensure privacy.
European Charter of Patients’ Rights,[footnoteRef:61] Art. 6 (Right to Privacy and Confidentiality): Every individual has the right to the confidentiality of personal information, including information regarding his or her state of health and potential diagnostic or therapeutic procedures, as well as the protection of his or her privacy during the performance of diagnostic exams, specialist visits, and medical/surgical treatments in general. [61:  Active Citizenship Network (ACN). European Charter of Patients' Rights. November 2002.] 

Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on Human Rights and Biomedicine,[footnoteRef:62] Art. 10(1): Everyone has the right to respect for private life in relation to information about his or her health. [62:  COE. Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on Human Rights and Biomedicine. April 4, 1997.] 




. . . RIGHT TO PRIVACY IN THE CONTEXT OF MENTAL HEALTH
The ECtHR does not automatically condemn the interference in a mental health patient’s private life, but it does condemn any breach of privacy that is not in accordance with the law. The placement of a mental health patient in guardianship must be “in accordance with the law and based on a legitimate aim.”[footnoteRef:63] In cases where an individual has been deprived of her/his legal capacity, such an individual is entitled to a periodic review of her/his condition.[footnoteRef:64] Moreover, with respect to persons in need of psychiatric treatment, the State must secure the right to physical integrity to its citizens in accordance to Article 8 of the ECHR. [63:  ECtHR. A.G. v. Switzerland. App. No. 28605/95. April 9, 1997.]  [64:  ECtHR. Lashin v. Russia. App. No. 33117/02. April 22, 2013; see also ECtHR. Salontaji-Drobnjak v. Serbia. App. No. 36500/05. January 13, 2010.] 

[bookmark: HIT47][bookmark: HIT48]In deciding to interfere with the mental health patient’s right to privacy, authorities must “strike a fair balance between the interests of a person of unsound mind and the other legitimate interests concerned.”[footnoteRef:65] However, when determining someone’s mental health status, authorities enjoy a wide margin of appreciation,[footnoteRef:66] which will be evaluated based on “the degree of interference” in the patient’s life and the “quality of the decision-making process.”[footnoteRef:67] Should the interference with the individual’s private life be disproportionate to the legitimate aims of the government,[footnoteRef:68] or should the decision-making process employed by the State be flawed[footnoteRef:69] (including failure by the State to periodically re-access the individual’s condition[footnoteRef:70]), the Court is likely to find a breach of Article 8.  [65:  ECtHR. Shtukaturov v. Russia. App. No. 44009/05. June 27, 2008. para. 87]  [66:  ECtHR. Shtukaturov v. Russia. App. No. 44009/05. June 27, 2008.]  [67:  ECtHR. Shtukaturov v. Russia. App. No. 44009/05. June 27, 2008.]  [68:  ECtHR. Shtukaturov v. Russia. App. No. 44009/05. June 27, 2008.]  [69:  ECtHR. Salontaji-Drobnjak v. Serbia. App. No. 36500/05. January 13, 2010.]  [70:  ECtHR. Lashin v. Russia. App. No. 33117/02. April 22, 2013; see ECtHR. Salontaji-Drobnjak v. Serbia. App. No. 36500/05. January 13, 2010.] 

Cases Relating to Mental Health and the Right to Privacy
Lashin v. Russia (ECtHR)(2013). The Court found a violation of the right to privacy where the applicant, a person with schizophrenia, was committed by the domestic courts to a psychiatric hospital against his will and without possibility of review, which prevented him from getting married.[footnoteRef:71] [71:  ECtHR. Lashin v. Russia. App. No. 33117/02. April 22, 2013.] 

Salontaji-Drobnjak v. Serbia (ECtHR)(2010). The applicant was diagnosed with litigious paranoia and was placed under guardianship. The Court found a violation of the right to privacy on account of the serious limitation of the applicant’s legal capacity (he was unable to independently take part in legal actions, file for a disability pension, or decide about his own medical treatment) and because the procedure that the domestic courts had applied in depriving the applicant of his legal capacity had been “fundamentally flawed,” and further, the domestic courts had failed to appropriately reassess the applicant’s legal capacity.[footnoteRef:72]  [72:  ECtHR. Salontaji-Drobnjak v. Serbia. App. No. 36500/05. January 13, 2010.] 

Shtukaturov v. Russia (ECtHR)(2008). The Court found the domestic court’s decision to hospitalize the applicant based on a medical report that had not sufficiently analyzed the degree of the applicant’s incapacity to constitute a violation of the right to privacy. The Court determined that the interference with the applicant’s private life was disproportionate to the legitimate aim of the State.[footnoteRef:73] [73:  ECtHR. Shtukaturov v. Russia. App. No. 44009/05. June 27, 2008.] 

. . .  RIGHT TO PRIVACY IN THE CONTEXT OF INFECTIOUS DISEASES
The ECtHR considers that the unauthorized disclosure of confidential health data could be detrimental to the individual’s private and family life, as well as his/her social and work life, and could put him/her at risk of being ostracized.[footnoteRef:74] Disclosure of medical information can be particularly damaging to persons living with HIV or other infectious diseases. Therefore, sufficient safeguards in domestic law are necessary. In cases concerning individuals living with HIV, the ECtHR has also established that States have positive obligations to enforce the right to privacy against others.[footnoteRef:75] [74:  ECtHR. Z v. Finland. App. No. 22009/93. February 25, 1997.]  [75:  ECtHR. Biriuk v. Lithuania. App. No. 23373/03. February 25, 2009. para. 35; ECtHR. Armoniene v. Lithuania. App. No. 36919/02. February 25, 2009. para. 36.] 

Cases Relating to Infectious Diseases and the Right to Privacy
Biriuk v. Lithuania (ECtHR)(2009) and Armoniene v. Lithuania (ECtHR)(2009). The Court held that the State’s failure to enforce the applicants’ right to privacy against the newspaper that published the applicants’ HIV status on its front page amounted to a violation of the right to privacy.[footnoteRef:76]  [76:  ECtHR. Biriuk v. Lithuania. App. No. 23373/03. February 25, 2009; ECtHR. Armoniene v. Lithuania. App. No. 36919/02. February 25, 2009.] 

Colak and Tsakiridis v. Germany (ECtHR)(2009). The Court affirmed the domestic court’s finding that the physician’s failure to disclose the HIV status of a patient to the patient's sexual partner (the applicant) did not amount to “gross error in treatment”—which was required to find the physician liable for malpractice—and that the physician did not disregard medical standards but overestimated his duty of confidence to the patient. The Court held that there was no breach of the right to privacy.[footnoteRef:77] [77:  ECtHR. Colak and Tsakiridis v. Germany. App. No. 77144/01 and 35493/05. June 5, 2009.] 

Mitkus v. Latvia (ECtHR)(2013). The Court found the disclosure of the inmate applicant’s HIV status in a prison newspaper to constitute a violation of the right to privacy—it led other inmates to ostracize the applicant.[footnoteRef:78] [78:  ECtHR. Mitkus v. Latvia. App. No. 7259/03. January 2, 2013.] 

. . . RIGHT TO PRIVACY IN THE CONTEXT OF SEXUAL AND REPRODUCTIVE HEALTH
The right to privacy has served an important role in the promotion of sexual and reproductive health in ECtHR case law. While the right to privacy is often seen as implicating negative State obligations, the ECtHR has been clear in emphasizing the positive obligations that arise in enforcing respect for an individual’s private and family life—particularly where individuals seek access to information regarding risks to their health (such as genetic testing[footnoteRef:79]  and the health of their fetus[footnoteRef:80]) or seek access to their medical records.[footnoteRef:81] In fact, States have a positive obligation under Article 8 to ensure that individuals have meaningful access to their own medical records.[footnoteRef:82] The ECtHR has held in a State-specific context that organizations may not be restrained from providing information about domestic abortion rights, and abortion related services available internationally.[footnoteRef:83] [79:  ECtHR. Tysiąc v. Poland. App. No. 5410/03. March 20, 2007.]  [80:  ECtHR. Costa and Pavan v. Italy. App. No. 54270/10. August 28, 2012; see ECtHR. R.R. v. Poland. App. No. 27617/04. May 26, 2011.]  [81:  ECtHR. K.H. and Others v. Slovakia. App. No. 32881/04. April 28, 2009. ]  [82:  ECtHR. K.H. and Others v. Slovakia. App. No. 32881/04. April 28, 2009.]  [83:  ECtHR. Open Door and Dublin Well Woman v. Ireland. App. No. 14234/88; 14235/88. October 29, 1992.] 

Furthermore, the Court has interpreted the right to include the right to personal autonomy and personal development, encompassing matters concerning gender identification, sexual orientation, sexual life, the physical and mental integrity of the person, and decisions on whether to become a parent.[footnoteRef:84] [84:  ECtHR. A, B and C v. Ireland. App. No. 25579/05. December 16, 2010. para. 212. ] 

In the context of abortion, the ECtHR has not interpreted Article 8 as conferring a right to abortion;[footnoteRef:85] however, it has recognized that States that permit abortion are responsible for providing the legal framework to determine entitlements to lawful abortion and procedures to resolve disputes between women seeking abortion services and medical practitioners.[footnoteRef:86] The ECtHR has also addressed the possible ‘chilling effects’ that domestic criminal law may have regarding an individual’s ability to access reproductive health care services,[footnoteRef:87] finding that criminal laws that deter medical providers from providing lawful abortion services, or deter patients from seeking such services for fear of criminal responsibility, may contravene Article 8. [85:  ECtHR. A, B and C v. Ireland. App. No. 25579/05. December 16, 2010; see ECtHR. P. and S. v. Poland.  App. No. 57375/08. January 30, 2013.]  [86:  ECtHR. A, B and C v. Ireland. App. No. 25579/05. December 16, 2010; see P. and S. v. Poland.  App. No. 57375/08. January 30, 2013.]  [87:  ECtHR. Ternovsky v. Hungary. App No. 67545/09. December 14, 2010; see ECtHR. A, B and C v. Ireland. App. No. 25579/05. December 16, 2010.] 

The ECtHR has also held that the choice of whether or not to become a parent is encompassed by Article 8 (for both men and women).[footnoteRef:88] Medical procedures that limit a person’s ability to conceive and bear children may be contrary to the right to privacy, including forced sterilization[footnoteRef:89] and serious medical errors that deprive individuals of their reproductive capacity.[footnoteRef:90] The Court found a breach of Article 8 where a detainee was denied access to artificial insemination services, considering that his wife would experience difficulties conceiving after his release due to her age and the time frame her husband was anticipated to remain in detention.[footnoteRef:91] [88:  ECtHR. Evans v. The United Kingdom. App. No. 6339/05. April 10, 2007.]  [89:  ECtHR. K.H. and Others v. Slovakia. App. No. 32881/04. April 28, 2009; ECtHR. V.C. v. Slovakia. App. No. 18968/07. February 8, 2012; ECtHR. N.B. v. Slovakia. App. No. 29518/10. June 12, 2012; ECtHR. I.G., M.K. and R.H. v. Slovakia. App. No. 15966/04. November 13, 2012.]  [90:  ECtHR. Csoma v. Romania. App. No. 8759/05. January 15, 2013.]  [91:  ECtHR. Dickson v. The United Kingdom. App. No. 44362/04. December 4, 2007.] 

Cases Relating to Sexual and Reproductive Health and the Right to Privacy
A, B and C v. Ireland (ECtHR)(2010). Interpreting Article 8 to include the state’s positive obligation of providing the necessary procedures to determine entitlement to lawful abortion, the Court found that Ireland’s failure to provide such safeguards constituted a violation of the right to privacy. The Court also noted the uncertainty surrounding the process of establishing whether a woman’s pregnancy posed a risk to her life and that the threat of criminal prosecution had “significant chilling” effects both on doctors and the women concerned.[footnoteRef:92] [92:  ECtHR. A, B and C v. Ireland. App. No. 25579/05. December 16, 2010.] 

Costa and Pavan v. Italy (ECtHR)(2012). A couple, who were healthy carriers of cystic fibrosis, wanted to avoid transmitting the disease to their offspring with the help of medically-assisted procreation and genetic screening. The Court found the inconsistency in Italian law that denied the couple access to embryo screening but authorized medically-assisted termination of pregnancy if the fetus showed symptoms of the same disease to constitute a violation of the right to privacy.[footnoteRef:93] [93:  ECtHR. Costa and Pavan v. Italy. App. No. 54270/10. August 28, 2012.] 

Ternovsky v. Hungary (ECtHR)(2011). The Court found the lack of specific and comprehensive legislation on when health professionals would be penalized for assisting in a home birth constituted a violation of the right to privacy, considering that the applicant was not free to choose to give birth at home because of the permanent threat of prosecution deterring health professionals from providing this service.[footnoteRef:94]  [94:  ECtHR. Ternovsky v. Hungary. App. No. 67545/09. March 14, 2011.] 

Tysiąc v. Poland (ECtHR)(2007). The applicant was refused a therapeutic abortion, after being warned that her already severe myopia could worsen if she carried her pregnancy to term. Following the birth of her child, she had a retinal hemorrhage, which resulted in a disability. The Court found that denying her access to an effective mechanism that would determine her eligibility for a legal abortion was a violation of her right to privacy.[footnoteRef:95] [95:  ECtHR. Tysiąc v. Poland. App. No. 5410/03. September 24, 2007.] 

V.C. v. Slovakia (ECtHR)(2012). Where a Roma woman was sterilized at a public hospital without her informed consent, the Court found the lack of legal safeguards to protect her reproductive health to constitute a violation of the right to private and family life.[footnoteRef:96] [96:  ECtHR. V.C. v. Slovakia. App. No. 18968/07. February 8, 2012.] 

RIGHT OF ACCESS TO INFORMATION
The right of access to information guarantees the individual access to personal information concerning her/him, as well as the medical information on the individual’s condition, except when this information could be harmful to the individual’s life or health. As in international law, the right of access to information is contained within the right to freedom of expression. With respect to patients, the right of access to information requires the government to take the necessary measures to guarantee access to information about the patient’s health conditions.[footnoteRef:97] The ECtHR has interpreted this right as only prohibiting authorities from restricting a person from receiving information from others and not imposing a positive obligation on the government to provide the information.[footnoteRef:98] However, it is worth noting that the ECtHR has interpreted a positive state obligation to provide information under Article 8 (right to respect for family and private life).[footnoteRef:99] [97:  ECtHR. Herczegfalvy v. Austria. App. No. 10533/83. September 24, 1992.]  [98:  ECtHR. Guerra v. Italy. App. No. 14967/89. February 19, 1998.]  [99:  ECtHR. Tysiąc v. Poland. App. No. 5410/03. March 20, 2007.] 

RELEVANT PROVISIONS

	ECHR
Art. 8(1): Everyone has the right to respect for his private and family life, his home and his correspondence.
Art. 10(1): Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers....
Declaration on the Promotion of Patients’ Rights in Europe[footnoteRef:100] [100:  WHO. Declaration on the Promotion of Patients' Rights in Europe.  June 28, 1994.] 

2.2 Patients have the right to be fully informed about their health status, including the medical facts about their conditions; about the proposed medical procedures, together with the potential risks and benefits of each procedure; about alternatives to the proposed procedures, including the effect of non-treatment; and about the diagnosis, prognosis and progress of treatment. 
2.5 Patients have the right not to be informed, at their explicit request.
2.6 Patients have the right to choose who, if any one, should be informed on their behalf.
European Charter of Patients’ Rights,[footnoteRef:101] Art. 3 (Right to Information): Every individual has the right to access to all kind of information regarding their state of health, the health services and how to use them, and all that scientific research and technological innovation makes available. [101:  Active Citizenship Network (ACN). European Charter of Patients' Rights. November 2002.] 

Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on Human Rights and Biomedicine,[footnoteRef:102] Art. 10:  [102:  COE. Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on Human Rights and Biomedicine. April 4, 1997.] 

1. Everyone has the right to respect for private life in relation to information about his or her health.

2. Everyone is entitled to know any information collected about his or her health. However, the wishes of individuals not to be so informed shall be observed.

3. In exceptional cases, restrictions may be placed by law on the exercise of the rights contained in paragraph 2 in the interests of the patient. Everyone has the right to know any information collected about his or her health.
Recommendation No. R (2000) 5 of the Committee of Ministers to member states on the development of structures for citizen and patient participation in the decision-making process affecting health care[footnoteRef:103] [103:  COE. Recommendation Rec No. R (2000) 5. April 30, 2002.] 

6. Information on health care and on the mechanisms of the decision-making process should be widely disseminated in order to facilitate participation. It should be easily accessible, timely, easy to understand and relevant.
7. Governments should improve and strengthen their communication and information strategies should be adapted to the population group they address.
8. Regular information campaigns and other methods such as information through telephone hotlines should be used to heighten the public’s awareness of patients’ rights. Adequate referral systems should be put in place for patients who would like additional information (with regard to their rights and existing enforcement mechanisms).



. . .  RIGHT OF ACCESS TO INFORMATION IN THE CONTEXT OF MENTAL HEALTH
Under this right, health care providers have an obligation to provide mental health patients with accurate information about their medical data and/or the treatment they are receiving. Therefore, continuous treatment lacking regular evaluation would undermine the right of access to information, as the patient would not have access to accurate information on her/his mental health status, making it difficult for her/him to challenge the treatment.[footnoteRef:104] Indeed, the ECtHR has found that the denial of access to information may violate Article 10 of the ECHR, even if the denial of access to information is defended by the government on therapeutic grounds.[footnoteRef:105] [104:  ECtHR. Shopov v. Bulgaria. App. No. 11373/04. September 2, 2010. ]  [105:  ECtHR. Herczegfalvy v. Austria. App. No. 10533/83. September 24, 1992.] 

It is worth noting that the right of access to information is closely linked to the concept of consent, and the ECtHR has held that even if a person is diagnosed with a mental illness, a patient always has the right of access to her/his  medical records.[footnoteRef:106] [106:  ECtHR. Lashin v. Russia. App. No. 33117/02. April 22, 2013.] 

Case Relating to Mental Health and the Right of Access to Information
Herczegfalvy v. Austria (ECtHR)(1992). The applicant who had been diagnosed with a mental illness was detained in a psychiatric hospital. The hospital limited the applicant’s access to “reading matter, radio and television,” which the ECtHR concluded was a violation of Article 10 of the ECHR.[footnoteRef:107] [107:  ECtHR. Herczegfalvy v. Austria. App. No. 10533/83. September 24, 1992.] 

. . . RIGHT OF ACCESS TO INFORMATION IN THE CONTEXT OF SEXUAL AND REPRODUCTIVE HEALTH
Under the right of access to information, States have a positive obligation to provide accurate information regarding reproductive health laws and the availability of abortion services.[footnoteRef:108] The ECtHR has interpreted Article 8 (right to respect for private and family life) of the ECHR to include the government’s obligation to enable access to information regarding risks to pregnant women’s health[footnoteRef:109] and the health of their unborn fetuses,[footnoteRef:110] as well as the obligation to provide minors with access to information regarding abortion services.[footnoteRef:111] This right includes information that is necessary to determine the legality of a woman’s access to therapeutic abortion services.[footnoteRef:112] Additionally, the right of access to information requires consent of the individual, which is important in the area of sexual and reproductive health. For example, the ECtHR has held that sterilization without consent is impermissible and that full and informed consent is mandatory under Article 8.[footnoteRef:113] [108:  ECtHR. P. and S. v. Poland. App. No. 57375/08. January 30, 2013.]  [109:  ECtHR. Tysiąc v. Poland. App. No. 5410/03. March 20, 2007.]  [110:  ECtHR. Costa and Pavan v. Italy. App. No. 54270/10. August 28, 2012; see ECtHR. R.R. v. Poland. App. No. 27617/04. May 26, 2011.]  [111:  ECtHR. P. and S. v. Poland. App. No. 57375/08. January 30, 2013.]  [112:  ECtHR. Tysiąc v. Poland. App. No. 5410/03. March 20, 2007.]  [113:  ECtHR. V.C. v.  Slovakia. App. No. 18968/07. February 8, 2012.	] 

Furthermore, a government’s efforts to prevent organizations from distributing information regarding the procurement of abortion services constitute a violation of this right.[footnoteRef:114] The Court found that such restrictions infringed both on the organization’s right to impart information and on the right of individuals to receive such information, both of which are protected under Article 10.[footnoteRef:115] [114:  ECtHR. Open Door and Dublin Well Woman v. Ireland. App. No. 14234/88; 14235/88. October 29, 1992.]  [115:  ECtHR. Open Door and Dublin Well Woman v. Ireland. App. No. 14234/88; 14235/88. October 29, 1992.] 

Cases Relating to Sexual and Reproductive Health and the Right of Access to Information
K.H. and Others v. Slovakia (ECtHR)(2009). Eight women of Roma origin could no longer conceive after being treated at gynecological departments in two different public hospitals and suspected that they had been sterilized during their stay in those hospitals. They complained that they could not obtain photocopies of their medical records. The Court concluded that merely providing access to review the records but not providing the applicants with a photocopy of their medical records constituted a violation of Article 8.[footnoteRef:116] [116:  ECtHR. K.H. and Others v. Slovakia. App. No. 32881/04. November 6, 2009.] 

Open Door and Dublin Well Woman v. Ireland (ECtHR)(1992). The applicants were two Irish companies that complained about being prevented, by means of a court injunction, from providing pregnant women with information concerning abortion services available abroad. The Court found that the restriction imposed on the applicant companies had created a risk to the health of women who did not have the resources or education to seek and use alternative means of obtaining information about abortion. In addition, given that such information was available elsewhere, and that women in Ireland could, in principle, travel to Great Britain to have abortions, the restriction had been largely ineffective. The Court found a violation of Article 10.[footnoteRef:117]  [117:  ECtHR. Open Door and Dublin Well Woman v. Ireland. App. No. 14234/88; 14235/88. 29. October 29, 1992.] 

R.R. v. Poland (ECtHR)(2011). A mother of two was pregnant with a child thought to be suffering from a severe genetic abnormality and was deliberately denied timely access to the genetic tests to which she was entitled by doctors who were opposed to abortion. The Court found a violation of Article 8 because Polish law did not include any effective mechanisms which would have enabled the applicant to have access to the available diagnostic services and to make, in the light of their results, an informed decision as to whether or not to seek an abortion.[footnoteRef:118] [118:  ECtHR. R.R. v. Poland. App. No. 27617/04. November 28, 2011.] 

RIGHT TO BODILY INTEGRITY
The right to bodily integrity safeguards the individual’s freedom from bodily injury or interference. Most cases concerning violations of physical or bodily integrity in health care settings have been analyzed under related rights that include the right to freedom from torture and cruel, inhuman and degrading treatment (ECHR, Art. 3), the right to privacy (ECHR, Art. 8), and the right to the highest attainable standard of health (ESC, Art. 11). The Court has examined cases involving the administration of forced medication (including injections), forced feeding and nonconsensual sterilizations under the right to privacy (ECHR, Art. 8)[footnoteRef:119] and the right to freedom from torture, cruel, inhuman or degrading treatment (ECHR, Art. 3).[footnoteRef:120] [119:  ECtHR. Storck v. Germany. App. No. 61603/00. June 16, 2005; ECtHR. X. v. Finland. App. No. 34806/04. November 19, 2012; V.C. v. Slovakia. App. No. 18968/07. November 8,  2011.]  [120:  ECtHR. Ciorap v. Moldova. App. No. 12066/02. June 19, 2007;  V.C. v. Slovakia. App. No. 18968/07. November 8, 2011; Gorobet v. Moldova. App. No. 30951/10. October 11, 2011.] 

RELEVANT PROVISIONS

	ECHR
Art. 3: No one shall be subjected to torture or to inhuman or degrading treatment or punishment.
Art. 5(1): Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law: … (e) the lawful detention of persons for the prevention of the spreading of infectious diseases, of persons of unsound mind, alcoholics or drug addicts, or vagrants. …
Art. 8: 
(1) Everyone has the right to respect for his private and family life, his home and his correspondence.
(2) There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.
Charter of Fundamental Rights of the European Union,[footnoteRef:121] Art. 3(1) (Right to the integrity of the person): Everyone has the right to respect for his or her physical and mental integrity.  [121:  Official Journal of the European Communities. Charter of Fundamental Rights of the European Union. OJ C 364/01. December 7, 2000.] 

COE Recommendation No. R (2004) 10,[footnoteRef:122] Art. 18 (Criteria for Involuntary Treatment): A person may be subject to involuntary treatment only if the following conditions are met:  [122:  COE. Recommendation Rec No. R (2004) 10. September 22, 2002.] 

i. the person has a mental disorder;
ii. the person’s condition represents a significant risk of serious harm to his or her health or to other persons; 
iii. no less intrusive means of providing appropriate care are available;
iv. the opinion of the person concerned has been taken into consideration. 
Declaration on the Promotion of Patients’ Rights in Europe[footnoteRef:123] [123:  WHO. Declaration on the Promotion of Patients' Rights in Europe.  June 28, 1994.] 

1.1 Everyone has the right to respect of his or her person as a human being.
1.3 Everyone has the right to physical and mental integrity and to the security of his or her person.
3.1 The informed consent of the patient is a prerequisite for any medical intervention.
3.2 A patient has the right to refuse or to halt a medical intervention….
3.5 When the consent of a legal representative is required, patients (whether minor or adult) must nevertheless be involved in the decision-making process to the fullest extent which their capacity allows.
3.9 The informed consent of the patient is needed for participation in clinical teaching.
3.10 The informed consent of the patient is a prerequisite for participation in scientific research.
5.10 Patients have the right to relief of their suffering according to the current state of knowledge.
5.11 Patients have the right to humane terminal care and to die in dignity.
European Charter of Patients’ Rights[footnoteRef:124] [124:  Active Citizenship Network (ACN). European Charter of Patients' Rights. November 2002.] 

Art. 4 (Right to Consent): Every individual has the right of access to all information that might enable him or her to actively participate in the decisions regarding his or her health; this information is a prerequisite for any procedure and treatment, including the participation in scientific research.
Art. 5 (Right to Free Choice): Each individual has the right to freely choose from among different treatment procedures and providers on the basis of adequate information.
Art. 11 (Right to Avoid Unnecessary Suffering and Pain): Each individual has the right to avoid as much suffering and pain as possible, in each phase of his or her illness.
Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on Human Rights and Biomedicine,[footnoteRef:125] Art. 5: An intervention in the health field may only be carried out after the person concerned has given free and informed consent to it. [125:  COE. Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on Human Rights and Biomedicine. April 4, 1997.] 




. . . RIGHT TO BODILY INTEGRITY IN THE CONTEXT OF MENTAL HEALTH
The ECtHR has recognized the need to protect the physical and mental integrity of mental health patients. Issues concerning a mental health patient’s right to bodily integrity are often raised and treated in conjunction with right to liberty and security of person and freedom from torture concerns. For example, in Stork v. Germany, the Court analyzed forced treatment of the psychiatric patient under the rubric of the right to liberty and security of person, while recognizing the State’s obligation to protect the physical integrity of the individual and underscoring the need for psychiatric institutions to regularly assess the justification of treatment administered to their patients.[footnoteRef:126]  [126:  ECtHR. Storck v. Germany. App. No. 61603/00. September 16, 2005.] 

Cases Relating to Mental Health and the Right to Bodily Integrity
M.S. v. United Kingdom (ECtHR)(2012). This case involved the detention of a man suffering from mental illness held in police custody for more than three days. The Court found a violation of Article 3, holding that, although there had been no intentional neglect on the part of the police, the applicant’s prolonged detention without appropriate psychiatric treatment had diminished his human dignity.[footnoteRef:127] [127:  ECtHR. M.S. v. The United Kingdom. App. No. 24527/08. August 3, 2012.] 

Shopov v. Bulgaria (ECtHR)(2010).  The Court found the government in violation of Article 5(1) where an applicant was forced to undergo psychiatric treatment for more than five years as a result of the public prosecutor and the police overstepping the limits of a domestic court’s judgment ordering treatment in an outpatient clinic and not in a psychiatric hospital.[footnoteRef:128] [128:  ECtHR. Shopov v. Bulgaria. App. No. 11373/04. December 2, 2010.] 

Storck v. Germany (ECtHR)(2005). The Court found the mental health patient’s confinement in a psychiatric hospital and forced treatment to be in violation of Article 5(1) as the confinement had not been ordered by a court. The Court stressed the responsibility of the State to protect vulnerable populations (such as mental health patients) and concluded that retrospective measures to protect such individuals from the unlawful deprivation of liberty were insufficient.[footnoteRef:129]  [129:  ECtHR. Storck v. Germany. App. No. 61603/00. September 16, 2005.] 

X. v. Finland (ECtHR)(2012). The Court found that the confinement and forced treatment of a pediatrician in a mental health hospital lacked the proper safeguards against arbitrariness and, therefore, constituted a violation of Article 5.[footnoteRef:130] [130:  ECtHR. X. v. Finland. App. No. 34806/04. November 19, 2012.] 

. . . RIGHT TO BODILY INTEGRITY IN THE CONTEXT OF INFECTIOUS DISEASES
The right to bodily integrity becomes particularly relevant in instances where individuals with infectious diseases are subjected to coercive measures, such as quarantine and forced treatment. The ECtHR has established that, under Article 5 of the ECHR, the essential criteria for determining whether the detention of a person “for the prevention of the spreading of infectious diseases” is lawful are: 
(1) The spread of the infectious disease poses a danger to public health or safety;
(2) It is the least restrictive way of preventing the spread of the disease to safeguard the public interest; and
(3) Both the danger of spreading the infectious disease and detention being the least restrictive means of safeguarding the public interest must persist throughout the period of detention.
Case Relating to Infectious Diseases and the Right to Bodily Integrity
Enhorn v. Sweden (ECtHR)(2005). The Court found a violation of Article 5(1)(e) where an individual living with HIV was placed involuntarily in a hospital for almost one and a half years after having transmitted the virus to another man as a result of sexual activity. The Court concluded that the compulsory isolation was not the least restrictive means available to prevent him from spreading HIV, and therefore, the authorities failed to strike a fair balance between the need to ensure that the HIV virus did not spread and the applicant's right to liberty.[footnoteRef:131] [131:  ECtHR. Enhorn v. Sweden. App. No. 56529/00.  January 25, 2005.] 

. . . RIGHT TO BODILY INTEGRITY IN THE CONTEXT OF SEXUAL AND REPRODUCTIVE HEALTH
The right to bodily integrity safeguards the person’s right to control her/his health and body and is pertinent to issues relating to sexual and reproductive health, such as forced sterilization, genital mutilation, and abortion. The European Commission of the EU has committed to ending violence against women and ending female genital mutilation (FGM), recognizing it as a violation of women’s human rights and the international Convention on the Rights of the Child (CRC).[footnoteRef:132] The EU Council has stated: “[FGM] constitutes a breach of the fundamental right to life, liberty, security, dignity, equality between women and men, non-discrimination and physical and mental integrity.” (emphasis added).[footnoteRef:133] [132:  European Commission. Communication from the Commission to the European Parliament and the Council: Towards the elimination of female genital mutilation. November 25, 2013.]  [133:  EU Council. Council Conclusion on Combating Violence Against Women, and the Provision of Support Services for Victims of Domestic Violence. December 6, 2012. para. 1.] 

While these sexual and reproductive health issues directly involve the right to bodily integrity, they have been typically addressed by the ECtHR under either the right to privacy (ECHR, Art. 8) or the right to freedom from torture and cruel, inhuman, and degrading treatment (ECHR, Art. 3). 
Cases Relating to Sexual and Reproductive Health and the Right to Bodily Integrity
I.G., M.K. and R.H. v. Slovakia (ECtHR)(2013). The Court found that the sterilization of two Roma women without their full and informed consent amounted to a violation of Article 3. The Court also considered the government’s failure to conduct an effective official investigation into the sterilizations was a procedural violation of Article 3.[footnoteRef:134] [134:  ECtHR. I.G., M.K. and R.H. v. Slovakia. App. No. 5966/04. April 29, 2013; see ECtHR. V.C. v. Slovakia. App. No. 18968/07. February 8, 2012; ECtHR. N.B. v. Slovakia. App. No. 29518/10. June 12, 2012.] 

V.C. v. Slovakia (ECtHR)(2012). The Court found that the sterilization of a woman at a public hospital without her informed consent amounted to a violation of Article 3. The Court found that the applicant experienced fear, anguish and feelings of inferiority as a result of her sterilization. Although there was no proof that the medical staff concerned had intended to ill-treat her, they had acted with gross disregard to her right to autonomy and choice as a patient.[footnoteRef:135] [135:  ECtHR. V.C. v. Slovakia. App. No. 18968/07. February 8, 2012.] 

RIGHT TO LIFE
As the right to life relates to patients’ rights, the ECtHR has recognized positive obligations, beyond the State’s obligation to refrain from intentionally and unlawfully taking the life of an individual.[footnoteRef:136] The ECtHR has clarified that Article 2 of the ECHR requires that the State undertake the necessary measures to protect the lives of those living in its jurisdiction, which include the obligations to establish an effective judicial system and to investigate deaths other than those resulting from natural causes.[footnoteRef:137] Specifically, in cases of deaths occurring during medical care, it is required to create regulations compelling public and private hospitals: 1) to adopt measures for the protection of patients’ lives, and 2) to ensure that the cause of death, if in the case of the medical profession, can be determined by an “effective, independent judicial system” so that anyone responsible can be made accountable. Civil law proceedings may be sufficient in cases of medical negligence provided they are capable of both establishing liability and providing appropriate redress, such as damages.[footnoteRef:138] Additionally, the State is required to regulate and monitor private health-care institutions.  [136:  ECtHR. Powell v. The United Kingdom. App. No. 45305/99. May 4, 2000. (claim by parents that circumstances surrounding the alleged falsification of their son’s medical records and the authorities’ failure to investigate this matter properly gave rise to a breach of Article 2 (1) was declared inadmissible).]  [137:  See ECtHR. Nitecki v. Poland. App. No. 65653/01. March 21, 2002; ECtHR. Erikson v. Italy. App. No. 37900/97. October 26, 1999.]  [138:  ECtHR. Calvelli and Ciglio v. Italy. App. No. 32967/96. January 17, 2002. (The dissenting judgments favored the use of criminal proceedings. On the facts, by accepting compensation through the settling of civil proceedings with respect to the death of their baby, plaintiffs denied themselves access to the best means of determining the extent of responsibility of the doctor concerned).] 

In terms of medical negligence claims, the ECtHR has held that where a State has “made adequate provision for securing high professional standards among health professionals and the protection of the lives of patients [the Court] cannot accept that matters such as error of judgment on the part of a health professional or negligent co-ordination among health professionals in the treatment of a particular patient are sufficient by themselves to call a Contracting State to account from the standpoint of its positive obligations under Article 2 of the Convention to protect life.”[footnoteRef:139] Further, given the recognizable problems that arise in determining the allocation of limited resources for health care and the general reluctance of the ECtHR to sanction States for the impact of their economic decisions, a breach of the right to life for denial of health care will likely be found only in exceptional cases.[footnoteRef:140] However, the ECtHR has held that an issue may arise under this right "where it is shown that the authorities … put an individual’s life at risk through the denial of health care which they had undertaken to make available to the population generally"[footnoteRef:141]—in other words, where there are preexisting obligations, these must not be applied in a discriminatory manner. [139:  ECtHR. Wiater v. Poland. App. No. 42990/08. May 15, 2012. para 34 .]  [140:  ECtHR. Nitecki v. Poland. App. No. 65653/01. March 21, 2002 (considering that the state had provided the applicant medical treatment and facilities, including covering a large part of the cost of the required medications, the Court found no breach of Article 2—the authorities paid 70 percent of the cost of the lifesaving drugs prECSRibed to applicant, with the latter expected to pay the remainder); see ECtHR. Pentiacova v. Moldova. App. No. 14462/03. January 4, 2005. (haemodialysis); ECtHR. Wiater v. Poland. App. No. 42990/08. May 15, 2012. (medication to treat narcolepsy); ECtHR. Sentges v. Netherlands. App. No. 27677/02. July 8, 2003 (robotic arm).]  [141:  ECtHR. Cyprus v. Turkey. App. No. 25781/94. May 10, 2001.] 

It is worth noting that the ECtHR has also left open the possibility that the right to life could be implicated in a situation in which sending a terminally ill person back to their country of origin could seriously shorten her/his life span or could amount to cruel and inhuman treatment due to inadequate medical facilities.[footnoteRef:142] Moreover, to date, there have been only a few substantive decisions on euthanasia.[footnoteRef:143] [142:  ECtHR. D v. The United Kingdom. App. No. 30240/96. May 2, 1997. (issues under Article 2 were indistinguishable from those raised under Article 3).]  [143:  See ECtHR. Koch v. Germany. App. No. July 19, 2012; ECtHR. Haas v. Switzerland. App. No. 31322/07. January 20, 2011; ECtHR. Pretty v. The United Kingdom. App. No. 2346/02. April 29, 2002.] 

RELEVANT PROVISIONS

	ECHR, Art. 2(1): Everyone’s right to life shall be protected by law. No one shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law.


. . . RIGHT TO LIFE IN THE CONTEXT OF MENTAL HEALTH
The ECtHR has held that the right to life can impose a duty to protect those in custody, including cases in which the risk derives from self-harm.[footnoteRef:144] The ECtHR will consider whether the authorities knew or ought to have known that the person "posed a real and immediate risk of suicide and, if so, whether they did all that could have been reasonably expected of them to prevent that risk.”[footnoteRef:145] [144:  ECtHR. Keenan v. The United Kingdom. App. No. 27229/95. April 3, 2001.]  [145:  ECtHR. Keenan v. The United Kingdom. App. No. 27229/95. April 3, 2001.] 

Cases Relating to Mental Health and the Right to Life
Çoşelav v. Turkey (ECtHR)(2013). A juvenile detained in an adult prison committed suicide. The Court concluded that there was a violation of the right to life, finding that authorities had not only been indifferent to his grave psychological problems but had been responsible for a deterioration of his state of mind by detaining him in a prison with adult inmates without providing any medical or specialist care, all of which led to his suicide.[footnoteRef:146] [146:  ECtHR. Çoşelav v. Turkey. App. No. 1413/07. March 18, 2013.] 

Reynolds v. United Kingdom (ECtHR)(2012). Upon admission, a voluntary psychiatric patient suffering from schizophrenia was determined to be a low risk of suicide by the psychiatric institution. The patient spoke of hearing voices telling him to kill himself and subsequently jumped from a window and died. The Court determined that the right to life was violated because appropriate measures had not been taken to protect the patient and because the applicant (the patient’s mother) lacked recourse to domestic remedies to seek non-pecuniary damages for her son’s death.[footnoteRef:147]  [147:  ECtHR. Reynolds v. The United Kingdom. App. No. 2694/08. June 13, 2012.] 

. . . RIGHT TO LIFE IN THE CONTEXT OF INFECTIOUS DISEASES
The ECtHR has addressed the right to life in relation to infectious diseases in the context of detention. 
The Court has recognized the State’s responsibility to provide appropriate medical treatment to those in detention; failure to do so in cases involving the death of a detainee could result in the violation of the right to life.[footnoteRef:148] However, in order for the positive obligations of the State regarding the provision of medical treatment to be triggered under this right, the State must have knowledge of the detainee’s medical need. However, this does not entitle the State to turn a “blind-eye” to the detainee’s condition. An obligation may arise on the part of the detainee to inform the State of his condition in order to procure adequate medical treatment.[footnoteRef:149] [148:  ECtHR. Salakhov and Islyamova v. Ukraine. App. No. 28005/08. March 14, 2013.]  [149:  ECtHR. Salakhov and Islyamova v. Ukraine. App. No. 28005/08. March 14, 2013.] 

Cases Relating to Infectious Diseases and the Right to Life
Oyal v. Turkey (ECtHR)(2010). An infant was infected with HIV during a blood transfusion at a public hospital. The Court found a violation of the right to life from the inadequate remedies provided by domestic law for the negligence of hospital staff, who had failed to test the blood properly and screen donors effectively.[footnoteRef:150] [150:  ECtHR. Oyal v. Turkey. App. No. 4864/05. June 23, 2010.] 

Salakhov and Islyamova v. Ukraine (ECtHR)(2013). The Court found a violation of the right to life where a detainee living with HIV was not provided with adequate medical treatment, which resulted in the death of the detainee. [footnoteRef:151] [151:  ECtHR. Salakhov and Islyamova v. Ukraine. App. No. 28005/08. March 14, 2013.] 

. . . RIGHT TO LIFE IN THE CONTEXT OF SEXUAL AND REPRODUCTIVE HEALTH
The ECtHR has left the determination of when life begins, in the context of embryos, to the law of the States.[footnoteRef:152] Additionally, because the ECtHR does not apply Article 2 of the ECHR to the unborn, the issue of abortion is typically addressed under the right to respect for private and family life under Article 8 of the ECHR. The Court has not interpreted Article 8 as conferring a right to abortion.[footnoteRef:153] However, the Court has recognized that the government is responsible for providing a legal framework (including “accessible and effective procedure[s]”) to determine access to lawful abortion, including procedures to resolve disputes between women seeking abortion services and medical practitioners.[footnoteRef:154] [152:  ECtHR. Evans v. The United Kingdom. App. No. 6339/05. April 10, 2007.]  [153:  ECtHR. A, B and C v. Ireland. App. No. 25579/05. December 16, 2010.]  [154:  ECtHR. A, B and C v. Ireland. App. No. 25579/05. December 16, 2010.] 

Cases Relating to Sexual and Reproductive Health and the Right to Life
Byrzykowski v. Poland (ECtHR)(2006). The Court found that the prolonged investigation into the death of woman following a cesarean was found to be a violation of the right to life, holding that a “prompt examination of cases concerning death in a hospital setting” is required under the procedural limb of this right, as such information can be disseminated to medical staff of the institution “to prevent the repetition of similar errors and thereby contribute to the safety of users of all health services.”[footnoteRef:155] [155:  ECtHR. Byrzykowski v. Poland. App. No. 11562/05. September 27, 2006.] 

Evans v. United Kingdom (ECtHR)(2007). The applicant was suffering from ovarian cancer and underwent in-vitro fertilization before her ovaries were removed. The applicant and her husband divorced, and her former husband withdrew his consent for the use of the embryos and requested that they be destroyed according to the contract with the clinic. The ECtHR found no violation of right to life, holding that the embryos created did not have a right to life.[footnoteRef:156] [156:  ECtHR. Evans v. The United Kingdom. App. No. 6339/05. April 10, 2007.] 

Vo v. France (ECtHR)(2004). Due to a mix-up with another patient with the same surname, the applicant’s amniotic sack was punctured, making a therapeutic abortion necessary. She maintained that the unintentional killing of her child should have been classified as manslaughter. The Court found no violation of the right to life, concluding that it was not desirable or possible at the moment to rule on whether an unborn child was a person under Article 2 of the ECHR.[footnoteRef:157] [157:  ECtHR. Vo v. France. App. No. 53924/00. July 8, 2004.] 

RIGHT TO THE HIGHEST ATTAINABLE STANDARD OF HEALTH
The ECHR does not contain an express right to health, but the ECtHR has interpreted this entitlement under various rights protected by the ECHR, most notably the right to freedom from torture and other cruel, inhuman or degrading treatment, freedom from discrimination, and the right to private and family life. States have a duty to protect the health of detainees and lack of treatment may amount to a violation of Article 3, which prohibits torture and cruel, inhuman, and degrading treatment or punishment.[footnoteRef:158] Nevertheless, a right to health is expressly recognized under Article 11 of the ESC, and as stated above, the ECSR has issued seven judgments based on Article 11 to date[footnoteRef:159]—only one of which falls into one of the contexts examined throughout this guide, namely sexual and reproductive health.[footnoteRef:160]  For this reason, the case law provided in this section is limited to this ECSR case. [158:  ECtHR. Hurtado v. Switzerland. App. No. 17549/90. January 28, 1994; ECtHR. Ilhan v. Turkey. App. No. 22277/93. June 27, 2000.]  [159:  ECSR. International Federation of Human Rights Leagues (FIDH) v. Greece. Collective Complaint No. 72/2011. January 23, 2013; ECSR. Defence for Children International (DCI) v. Belgium. Collective Complaint No. 69/2011. October 23, 2012; ECSR. Médecins du Monde - International v. France. Collective Complaint No. 67/2011. September 11/, 2012; ECSR. Decision on the merits: International Centre for the Legal Protection of Human Rights (INTERIGHTS) v. Croatia. Collective Complaint No. 45/2007. March 30, 2009; ECSR. European Roma Rights Centre (ERRC) v. Bulgaria. Collective Complaint No. 46/2007. December 3, 2008; ECSR. Marangopoulos Foundation for Human Rights (MFHR) v. Greece. Collective Complaint No. 30/2005. December 6, 2006; ECSR. Confédération Générale du Travail (CGT) v. France. Collective Complaint No. 22/2003. December 8, 2004.]  [160:  ECSR. International Centre for the Legal Protection of Human Rights (INTERIGHTS) v. Croatia, Collective Complaint No. 45/2007. March 30/, 2009.] 

According to the ECSR, Article 11 includes physical and mental well-being in accordance with the definition of health in the WHO Constitution.[footnoteRef:161] Under this right, States must ensure the best possible state of health for the population according to existing knowledge, and health systems must respond appropriately to avoidable health risks, i.e., those controlled by human action.[footnoteRef:162] The health care system must be accessible to everyone, and arrangements for access must not lead to unnecessary delays in provision. Access to treatment must be based on transparent criteria, agreed upon at the national level, taking into account the risk of deterioration in either clinical condition or quality of life.[footnoteRef:163] Additionally, there must be adequate staffing and facilities - with a very low density of hospital beds, combined with waiting lists, amounting to potential obstacles to access for the largest number of people.[footnoteRef:164] Accordingly, the conditions of stay in hospitals, including psychiatric hospitals, must be satisfactory and compatible with human dignity.[footnoteRef:165] [161:  COE. Conclusions of the European Committee of Social Rights. (XVII -2); Conclusions 2005. Statement of interpretation of Article 11.]  [162:  COE. Conclusions: Denmark. (XV-2).]  [163:  COE. Conclusions: United Kingdom. (XV-2).]  [164:  COE. Conclusions: Denmark. (XV-2).]  [165:  COE. Conclusions of the European Committee of Social Rights. (XVII -2); Conclusions 2005. Statement of interpretation of Article 11; Conclusions 2005: Romania.] 

In relation to advisory and educational facilities, the ECSR has identified two key obligations: 1) developing a sense of individual responsibility through awareness campaigns and 2) providing free and regular health screening, especially for serious diseases.[footnoteRef:166] [166:  COE. The Right to Health and the European Social Charter. ] 

RELEVANT PROVISIONS

	ECHR, Art. 3:
Charter of Fundamental Rights of the European Union,[footnoteRef:167]  Art. 35: Everyone has the right of access to preventive health care and the right to benefit from medical treatment under the conditions established by national laws and practices. A high level of human health protection shall be ensured in the definition and implementation of all the Union’s policies and activities. [167:  Official Journal of the European Communities. Charter of Fundamental Rights of the European Union. OJ C 364/01. December 7, 2000.] 

Declaration on the Promotion of Patients’ Rights in Europe[footnoteRef:168] [168:  WHO. Declaration on the Promotion of Patients' Rights in Europe.  June 28, 1994.] 

1.6 Everyone has the right to such protection of health as is afforded by appropriate measures for disease prevention and health care, and to the opportunity to pursue his or her own highest attainable level of health.
5.3 Patients have the right to a quality of care which is marked both by high technical standards and by a humane relationship between the patient and health care providers.
ESC
Art. 11 – The right to protection of health: With a view to ensuring the effective exercise of the right to protection of health, the Parties undertake, either directly or in co‑operation with public or private organizations, to take appropriate measures designed inter alia: 
1. to remove as far as possible the causes of ill‑health; 
2. to provide advisory and educational facilities for the promotion of health and the encouragement of individual responsibility in matters of health; 
3. to prevent as far as possible epidemic, endemic and other diseases, as well as accidents.
Art. 13 – The right to social and medical assistance: With a view to ensuring the effective exercise of the right to social and medical assistance, the Contracting Parties undertake:
1. to ensure that any person who is without adequate resources and who is unable to secure such resources either by his own efforts or from other sources, in particular by benefits under a social security scheme, be granted adequate assistance, and, in case of sickness, the care necessitated by his condition;
2. to ensure that persons receiving such assistance shall not, for that reason, suffer from a diminution of their political or social rights;
3. to provide that everyone may receive by appropriate public or private services such advice and personal help as may be required to prevent, to remove, or to alleviate personal or family want;
4. to apply the provisions referred to in paragraphs 1, 2 and 3 of this article on an equal footing with their nationals to nationals of other Contracting Parties lawfully within their territories, in accordance with their obligations under the European Convention on Social and Medical Assistance, signed at Paris on 11th December 1953.
European Charter of Patients’ Rights[footnoteRef:169] [169:  Active Citizenship Network (ACN). European Charter of Patients' Rights. November 2002.] 

Art. 8 (Right  to the Observance of Quality Standards): Each individual has the right of access to high quality health services on the basis of the specification and observance of precise standards.
Art. 9 (Right to Safety): Each individual has the right to be free from harm caused by the poor functioning of health services, medical malpractice and errors, and the right of access to health services and treatments that meet high safety standards.
Art. 10 (Right to Innovation): Each individual has the right of access to innovative procedures, including diagnostic procedures, according to international standards and independently of economic or financial considerations.



. . . RIGHT TO THE HIGHEST ATTAINABLE STANDARD OF HEALTH IN THE CONTEXT OF SEXUAL AND REPRODUCTIVE HEALTH
According to the ECSR, the right to health under Article 11 of the ESC requires that the State “provide education and aim to raise public awareness in respect of health-related matters,” including sexual and reproductive health.[footnoteRef:170] This education should be available in schools throughout the school year. [footnoteRef:171] The ECSR considers sexual and reproductive health education to constitute “a process aimed at developing the capacity of children and young people to understand their sexuality in its biological, psychological, socio-cultural and reproductive dimensions which will enable them to make responsible decisions with regard to sexual and reproductive health behaviour.”[footnoteRef:172] [170:  ECSR. Decision on the merits: International Centre for the Legal Protection of Human Rights (INTERIGHTS) v. Croatia. Collective Complaint No. 45/2007. March 30, 2009). para. 43.]  [171:  ECSR. Decision on the merits: International Centre for the Legal Protection of Human Rights (INTERIGHTS) v. Croatia. Collective Complaint No. 45/2007. March 30, 2009). para .45.]  [172:  ECSR. Decision on the merits: International Centre for the Legal Protection of Human Rights (INTERIGHTS) v. Croatia. Collective Complaint No. 45/2007. March 30, 2009). para. 46.] 

Case Relating to Sexual and Reproductive Health and the Right to the Highest Attainable Standard of Health
International Centre for the Legal Protection of Human Rights (INTERIGHTS) v. Croatia (ECSR)(2009). The ECSR found a violation of the right to health where the State failed to provide adequate, sufficient, and non-discriminatory sexual and reproductive health education to students in public schools.[footnoteRef:173] [173:  ECSR. Decision on the merits: International Centre for the Legal Protection of Human Rights (INTERIGHTS) v. Croatia. Collective Complaint No. 45/2007. March 30, 2009).] 

RIGHT TO FREEDOM FROM TORTURE AND OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT
The right to freedom from torture and other cruel, inhuman or degrading treatment requires the State to prevent and protect people from and punish acts of inhuman or degrading treatment and torture. This right has been interpreted under Article 3 (prohibition of torture) of the ECHR. The ECtHR considers this right to be “one of the most fundamental values of a democratic society.”[footnoteRef:174] It cannot be interpreted in absolute terms and the “ill-treatment must attain a minimum level of severity if it is to fall within the scope of Article 3.”[footnoteRef:175] According to the Court, “the assessment of this minimum is relative; it depends on all the circumstances of the case, such as the duration of the treatment, its physical and mental effects and, in some cases, the sex, age and state of health of the victim.”[footnoteRef:176] Examples of breaches of Article 3 in the context of patient care include: the continued detention of a cancer sufferer, causing "particularly acute hardship;"[footnoteRef:177] significant defects in the medical care provided to a mentally ill prisoner known to be a suicide risk;[footnoteRef:178] and systematic failings in relation to the death of a heroin addict in prison.[footnoteRef:179] [174:  ECtHR. Hagyó V. Hungary. App. No. 52624/10. April 23, 2013. para. 39.]  [175:  ECtHR. Hagyó V. Hungary. App. No. 52624/10. April 23, 2013. para. 40.]  [176:  ECtHR. Hagyó V. Hungary. App. No. 52624/10. April 23, 2013. para. 40.]  [177:  ECSR. Mouisel v. France. Application No. 67263/01. November 14, 2002. (finding the detention amounted to inhuman and degrading treatment).]  [178:  ECtHR. Keenan v. The United Kingdom. App. No. 27229/95. March 4, 2001. (finding failure to refer to psychiatrist and lack of medical notes).]  [179:  ECtHR. McGlinchey and Ors v. The United Kingdom. App. No. 50390/99. July 29, 2003. (finding inadequate facilities to record weight loss, gaps in monitoring, failure to take further steps including admission to hospital).] 

Medical care that causes severe suffering for no justifiable reason can be considered cruel, inhuman or degrading treatment or punishment, and if there is State involvement and specific intent, it is torture.  The former European Commission on Human Rights stated that it "did not exclude that the lack of medical care in a case where someone is suffering from a serious illness could in certain circumstances amount to treatment contrary to Article 3.”[footnoteRef:180] In fact, the ECtHR has held that the need for adequate medical assistance and treatment beyond that available in prison could, in exceptional cases, justify the inmate’s release subject to appropriate restrictions in the public interest.[footnoteRef:181] Moreover, the mere fact that a doctor saw the detainee and prescribed a certain form of treatment cannot automatically lead to the conclusion that the medical assistance was adequate.[footnoteRef:182] Additionally, the combined and cumulative impact on a detainee of both the conditions of detention and a lack of adequate medical assistance may also result in a breach of Article 3.[footnoteRef:183] [180:  ECtHR. Tanko v. Finland. App. No. 23634/94. May 19, 1994.]  [181:  ECtHR. Wedler v. Poland. App. No. 44115/98. April 16, 2007; see ECSR. Mouisel v. France. App. No. 67263/01. November 14, 2002.]  [182:  ECtHR. Hummatov v. Azerbaijan. App. No. 9852/03; 13413/04. November 29, 2007; ECtHR. Malenko v. Ukraine. App. No. 18660/03. February 19, 2009.]  [183:  ECtHR. Popov v. Russia. App. No. 26853/04. July 13, 2006; ECtHR. Lind v. Russia. App. No. 25664/05. December 6, 2007; ECtHR. Kalashnikov v. Russia. App. No. 47095/99. July 15, 2002.] 

However, the medical cases that the ECtHR has examined in relation to Article 3 have tended to involve those who are confined either (a) under the criminal law or (b) on mental health grounds.[footnoteRef:184] With respect to both forms of detention, failure to provide adequate medical treatment to persons deprived of their liberty may violate Article 3 in certain circumstances.[footnoteRef:185] Breaches will tend to amount to inhuman and degrading treatment rather than torture. If an individual suffers from multiple illnesses, the risks associated with any illness she/he suffers during her/his detention may increase and her/his fear of those risks may also intensify. In these circumstances, the absence of qualified and timely medical assistance, coupled with the authorities’ refusal to allow an independent medical examination of the applicant’s state of health, leads to the person's strong feeling of insecurity, which, combined with physical suffering, can amount to degrading treatment.[footnoteRef:186]  [184:  Some of these interpretations may also be relevant to the context of those in compulsory military service, as such persons are effectively under the control of the State.]  [185:  ECtHR. Hurtado v. Switzerland. App. No. 17549/90. January 28, 1994; ECtHR. Ilhan v. Turkey. App. No. 22277/93. June 27, 2000.]  [186:  ECtHR. Khudobin v. Russia. App. No. 59696/00. January 26, 2007.] 

Nevertheless, Article 3 cannot be construed as laying down a general obligation to release detainees on health grounds. Instead, the ECtHR has reiterated the “right of all prisoners to conditions of detention which are compatible with human dignity, so as to ensure that the manner and method of execution of the measures imposed do not subject them to distress or hardship of an intensity exceeding the unavoidable level of suffering inherent in detention.”[footnoteRef:187]  [187:  ECSR. Mouisel v. France. App. No. 67263/01. November 14, 2002.] 

Where detainees have preexisting conditions, it may not be possible to ascertain to what extent symptoms at the relevant time resulted from the conditions of the imposed detention. However, this uncertainty is not determinative as to whether the authorities have failed to fulfill their obligations under Article 3. Therefore, proof of the actual effects of the conditions of detention may not be a major factor.[footnoteRef:188] [188:  ECtHR. Keenan v. The United Kingdom. App. No. 27229/95. April 3, 2001. (the treatment of a mentally ill person may be incompatible with the standards imposed by Article 3 with regard to the protection of fundamental human dignity, even though the person may not be able to point to any specific ill effects).] 

Experimental medical treatment may amount to inhuman treatment in the absence of consent,[footnoteRef:189] and generally, compulsory medical intervention in the interests of the person's health, where it is of "therapeutic necessity from the point of view of established principles of medicine," will not breach Article 3.[footnoteRef:190] In such cases, however, the necessity must be "convincingly shown," and appropriate procedural guarantees must be in place. Furthermore, the level of force used must not exceed the minimum level of suffering/humiliation that would amount to a breach of Article 3, including torture.[footnoteRef:191]  [189:  ECtHR. X v. Denmark. App. No. 9974/82. March 2, 1983. ]  [190:  ECtHR. Jalloh v. Germany. App. No. 54810/00. July 11, 2006.]  [191:  ECtHR. Nevmerzhitsky v. Ukraine. App. No. 54825/00. April 5, 2005. (finding that force feeding of prisoner on hunger strike was unacceptable and amounted to torture; see ECtHR. Herczegfalvy v. Austria. App. No. 10533/83. September 24, 1992. (finding that forcible administration of drugs and food to violent prisoner on hunger strike complied with established medical practice).] 

This right also requires that authorities ensure that there is a comprehensive record concerning the detainee’s state of health and the treatment she/he underwent while in detention[footnoteRef:192] and that the diagnoses and care are prompt and accurate.[footnoteRef:193] The medical record should contain sufficient information, specifying the kind of treatment the patient was prescribed, the treatment she/he actually received, who administered the treatment and when, and how the applicant’s state of health was monitored, etc. In the absence of such information, the court may draw appropriate inferences.[footnoteRef:194] Contradictions in medical records have been held to amount to a breach of Article 3.[footnoteRef:195] [192:  ECtHR. Khudobin v. Russia. App. No. 59696/00. January 26, 2007.]  [193:  ECtHR. Aleksanyan v. Russia. App. No. 46468/06. June 5, 2009.]  [194:  ECtHR. Hummatov v. Azerbaijan. App. No. 9852/03; 13413/04. November 29, 2007; ECtHR. Melnik v. Ukraine. App. No. 72286/01. June 28, 2006; see ECtHR. Holomiov v. Moldova. App. No. 30649/05. November 7, 2006.]  [195:  ECtHR. Radu v. Romania. App. No. 34022/05. October 3, 2012.] 

It is worth noting here the European Committee for the Prevention of Torture (CPT), established by the European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment and tasked with monitoring compliance with Article 3 of the ECHR through regular visits to places of detention and institutions. Its mandate includes prisons, juvenile detention centers, psychiatric hospitals, police holding centers, and immigration detention centers. The CPT has established detailed standards for implementing human rights–based policies in prisons and has also set monitoring benchmarks.[footnoteRef:196] The CPT has emphasized the impact of overcrowding on prisoners’ health.[footnoteRef:197] It has also highlighted the frequent absence of sufficient natural light and fresh air in pretrial detention facilities and the impact of these conditions on detainees’ health.[footnoteRef:198] [196:  COE. European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment. [CPT]. The CPT Standards.: “Substantive” sections of the CPT’s General Reports. (CPT/Inf/E [2002, rev. 2006]). October, 2006.]  [197:  COE. European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment. CPT. The CPT Standards.: “Substantive” sections of the CPT’s General Reports. (CPT/Inf/E [2002, rev. 2006]). October, 2006.]  [198:  COE. European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment. CPT. The CPT Standards.: “Substantive” sections of the CPT’s General Reports. (CPT/Inf/E [2002, rev. 2006]). October, 2006.] 

RELEVANT PROVISIONS

	ECHR, Art. 3: No one shall be subjected to torture or to inhuman or degrading treatment or punishment.
Declaration on the Promotion of Patients’ Rights in Europe[footnoteRef:199] [199:  WHO. Declaration on the Promotion of Patients' Rights in Europe.  June 28, 1994.] 

1.3 Everyone has the right to physical and mental integrity and to the security of his or her person.
5.10 Patients have the right to relief of their suffering according to the current state of knowledge.
5.11 Patients have the right to humane terminal care and to die in dignity.
European Charter of Patients’ Rights,[footnoteRef:200] Art. 11 (Right to Avoid Unnecessary Suffering and Pain): Each individual has the right to avoid as much suffering and pain as possible, in each phase of his or her illness. [200:  Active Citizenship Network (ACN). European Charter of Patients' Rights. November 2002.] 




. . . FREEDOM FROM TORTURE AND OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT IN THE CONTEXT OF MENTAL HEALTH
The ECtHR recognizes the special position of mental health patients in relation to Article 3, particularly when those suffering from mental illness are subject to detention: “the mentally ill are in a position of particular vulnerability, and clear issues of respect for their fundamental human dignity arise whenever such persons are detained by the authorities.”[footnoteRef:201]  The Court has found that failure to provide psychiatric treatment to a person in need while subject to detention may constitute degrading treatment, thus amounting to a breach of Article 3.[footnoteRef:202] The Court also recognizes that in addition to positive obligations that may arise in the context of those who are detained and suffer from mental illness (such as specialized psychiatric services), there are also negative obligations, where the State should avoid procedures that may aggravate the conditions of persons suffering from mental illness.[footnoteRef:203] For example, the State should avoid placing detainees with mental illness in solitary confinement, which may aggravate the detainee’s illness and/or present an increased risk of suicide.[footnoteRef:204] [201:  ECtHR. M.S. v. The United Kingdom. App. No. 24527/08. August 3, 2012. ]  [202:  ECtHR. M.S. v. The United Kingdom. App. No. 24527/08. August 3, 2012.]  [203:  ECtHR. Renolde v. France. App. No. 5608/05. January 16, 2009.]  [204:  ECtHR. Renolde v. France. App. No. 5608/05. January 16, 2009.] 

The State is also responsible for providing humane conditions in relation to detention, including adequate temperature control, food, and sanitary conditions.[footnoteRef:205] The Court has found degrading treatment in violation of Article 3 in cases where living conditions in institutions housing mental health patients are insufficient.[footnoteRef:206] Insufficient living conditions may include the failure on the part of the State to provide adequate food, heat, clothing, sanitary conditions and health services.[footnoteRef:207] Insufficient financial resources on the part of the State to provide adequate living conditions will not serve as a justification for failure to do so.[footnoteRef:208]  [205:  ECtHR. Stanev v. Bulgaria. App. No. 36760/06. January 17, 2012.]  [206:  ECtHR. Stanev v. Bulgaria. App. No. 36760/06. January 17, 2012.]  [207:  ECtHR. Stanev v. Bulgaria. App. No. 36760/06. January 17, 2012.]  [208:  ECtHR. Stanev v. Bulgaria. App. No. 36760/06. January 17, 2012.] 

Cases Relating to Mental Health and the Right to Freedom from Torture and Cruel, Inhuman and Degrading Treatment
Claes v. Belgium (ECtHR)(2013). The Court found the national authorities’ failure to provide the applicant with adequate care during his detention for over 15 years in a prison psychiatric wing to constitute degrading treatment, and thus a violation of Article 3. The Court stressed that a structural problem existed on account of the inability to afford appropriate care for persons with mental disorders who were held in prison owing to the shortage of places in psychiatric facilities elsewhere.[footnoteRef:209] [209:  ECtHR. Claes v. Belgium. App. No. 43418/09. April 10, 2013.] 

Keenan v. United Kingdom (ECtHR)(2001). The applicant, who was suffering from paranoia, committed suicide in prison after being placed in the segregation unit as a punishment. The Court found that the lack of effective monitoring, lack of informed psychiatric input into his assessment, and significant defects in the medical care provided amounted to a violation of Article 3. Moreover, the imposition on him of a serious disciplinary punishment, which might well have threatened his physical and moral resistance, had not been compatible with the standard of treatment required in respect to a person suffering from mental illness.[footnoteRef:210] [210:  ECtHR. Keenan v. The United Kingdom. App. No. 27229/95. April 3, 2001.] 

M.S. v. United Kingdom (ECtHR)(2012). This case involved the detention of a man suffering from mental illness, held in police custody for more than three days. The Court found a violation of Article 3, holding that, although there had been no intentional neglect on the part of the police, the applicant’s prolonged detention without appropriate psychiatric treatment had diminished his human dignity.[footnoteRef:211] [211:  ECtHR. M.S. v. The United Kingdom. App. No. 24527/08. August 3, 2012.] 

. . . FREEDOM FROM TORTURE AND OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT IN THE CONTEXT OF INFECTIOUS DISEASES
Persons suffering from infectious diseases may be more vulnerable to ill treatment.  Under Article 3 of the ECHR, the government has an obligation to ensure the health and wellbeing of the individual in detention, which includes providing the necessary medical assistance.[footnoteRef:212] This right can be implicated when people living with HIV in prisons or detention centers are denied treatment.[footnoteRef:213]  Where the lack of such assistance gives rise to a medical emergency or otherwise exposes the victim to "severe or prolonged pain," the breach of Article 3 may amount to inhuman treatment.[footnoteRef:214] However, even when these results do not occur, a finding of degrading treatment may still be made if humiliation was caused to the victim by the stress and anxiety that she/he suffers from a lack of medical assistance.[footnoteRef:215] For example, the ECtHR has found that lack of medical treatment for a person’s various illnesses (including TB) that were contracted in prison resulted in the individual’s considerable mental suffering, thereby diminishing his human dignity.[footnoteRef:216] [212:  ECtHR. Salakhov and Islyamova v. Ukraine. App. No. 28005/08. March 14, 2013. para. 126; see ECtHR. Kudla v. Poland. App. No. 30210/96. October 26, 2000.]  [213:  ECtHR. E.A. v. Russia. App. No. 44187/04. August 23, 2013. (violation of Article 3 due to lack to medical attention/treatment of applicant's HIV infection while in detention).]  [214:  ECtHR. McGlinchey and Ors v. The United Kingdom. App. No. 50390/99. July 29, 2003.]  [215:  ECtHR. Sarban v. Moldova. App. No. 3456/05. January 4, 2006. ]  [216:  ECtHR. Hummatov v. Azerbaijan. App. No. 9852/03; 13413/04. Novemer 29, 2007.] 

Cases Relating to Infectious Diseases and the Right to Freedom from Torture and Cruel, Inhuman and Degrading Treatment
A.B. v. Russia (ECtHR)(2011). The applicant, a person living with HIV and in prison, never received antiviral treatment for HIV; neither was he admitted to a hospital, due to a lack of beds.  Medical staff rarely visited and provided no medication when they did. The Court found the lack of medical assistance to constitute a violation of Article 3.[footnoteRef:217] [217:  ECtHR. A.B. v. Russia. App. No. 1439/06. January 14, 2011; see also ECtHR. E.A. v. Russia. App. No. 44187/04. August 23, 2013; ECtHR. Yakovenko v. Ukraine. App. No. 15825/06. January 25, 2008.] 

Khudobin v. Russia (ECtHR)(2007). Being HIV positive and suffering from several chronic diseases, including epilepsy, viral hepatitis and various mental illnesses, the applicant contracted a number of serious diseases during his detention on remand of more than one year, including measles, bronchitis and acute pneumonia. A request by his father for a thorough medical examination was refused. The Court found that the applicant had not been given the medical assistance he needed, in violation of Article 3. While the Court accepted that the medical assistance available in prison hospitals might not always be at the same level as in the best medical institutions for the general public, it underlined that the State had to ensure that the health and well-being of detainees were adequately secured by providing them with the requisite medical assistance.[footnoteRef:218] [218:  ECtHR. Khudobin v. Russia. App. No. 59696/00. January 26, 2007.] 

Logvinenko v. Ukraine (ECtHR)(2011). The Court concluded that the applicant, who was a person living with HIV and serving a life prison sentence, had suffered inhuman or degrading treatment as a result of the absence of comprehensive medical supervision and treatment for tuberculosis and HIV, as well as unsuitable prison conditions. The Court therefore found a breach of Article 3.[footnoteRef:219] [219:  ECtHR. Logvinenko v. Ukraine. App. No. 13448/07. January 14, 2011.] 

Vasyukov v. Russia (ECtHR)(2011). The Court found the authorities’ failure to duly diagnose the applicant with tuberculosis contracted during his detention and to provide adequate medical care to constitute a violation of Article 3.[footnoteRef:220] [220:  ECtHR. Vasyukov v. Russia. App. No. 2974/05. September 15, 2011.] 

. . . FREEDOM FROM TORTURE AND OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT IN THE CONTEXT OF SEXUAL AND REPRODUCTIVE HEALTH
The ECtHR has recognized that pregnant women occupy a position of particular vulnerability[footnoteRef:221] and that delayed access to medical treatment such as genetic testing (of a fetus) or abortion services may constitute degrading treatment in violation of Article 3 of the ECHR.[footnoteRef:222] Additionally, the Court has repeatedly recognized that forced sterilization constitutes humiliating and degrading treatment.[footnoteRef:223] In the case of women refugees, the ECtHR has emphasized that States have an obligation under international law, including Article 3 of the ECHR, to protect them by guaranteeing them the authorization to remain in the State if returning to their home country could subject them to a real risk of being subjected to treatment contrary to Article 3 in the receiving country, including female genital mutilation.[footnoteRef:224] [221:  ECtHR. R.R. v. Poland. App. No. 27617/04. May 26, 2011.]  [222:  ECtHR. P. and S. v. Poland. App. No. 57375/08. January 30, 2013; see also ECtHR. R.R. v. Poland. App. No. 27617/04. May 26, 2011.]  [223:  ECtHR. V.C. v. Slovakia. App. No. 18968/07. February 8, 2012; ECtHR. N.B. v. Slovakia. App. No. 29518/10. June 12, 2012; ECtHR. I.G., M.K. and R.H. v. Slovakia. App. No. 15966/04. November 13, 2012.]  [224:  ECtHR. Collins and Akaziebie v. Sweden. App. No. 23944/05. March 8, 2007.] 

Cases Relating to Sexual and Reproductive Health and the Right to Freedom from Torture and Cruel, Inhuman and Degrading Treatment
Aden Ahmed v. Malta (ECtHR)(2013). An asylum seeker was detained and suffered from episodes of depression, recurrent physical pain, a miscarriage, and an infection during detention. The Court found that the conditions of her detention, when coupled with her fragile health, amounted to a violation of Article 3.[footnoteRef:225] [225:  ECtHR. Aden Ahmed v. Malta. App. No. 55352/12. July 23, 2013. paras. 97-100.] 

I.G., M.K. and R.H. v. Slovakia (ECtHR)(2013). The Court found that the sterilization of two Roma women without their full and informed consent amounted to a violation of Article 3. The Court also considered the government’s failure to conduct an effective official investigation into the sterilizations was a procedural violation of Article 3.[footnoteRef:226] [226:  ECtHR. I.G., M.K. and R.H. v. Slovakia. App. No. 5966/04. April 29, 2013; see ECtHR. V.C. v. Slovakia. App. No. 18968/07. February 8, 2012; ECtHR. N.B. v. Slovakia. App. No. 29518/10. June 12, 2012.] 

V.C. v. Slovakia (ECtHR)(2012). The Court found that the sterilization of a woman at a public hospital without her informed consent amounted to a violation of Article 3. The Court found that the applicant experienced fear, anguish and feelings of inferiority as a result of her sterilization. Although there was no proof that the medical staff concerned had intended to ill-treat her, they had acted with gross disregard to her right to autonomy and choice as a patient.[footnoteRef:227] [227:  ECtHR. V.C. v. Slovakia. App. No. 18968/07. February 8, 2012.] 

RIGHT TO PARTICIPATION IN PUBLIC POLICY
The right to participation in public policy has been treated as an underlying determinant of health;[footnoteRef:228] and in the context of health services, it is the right and opportunity of every person to participate in political processes and policy decisions affecting her/his health and wellbeing at the community, national and international levels.[footnoteRef:229] This opportunity must be meaningful, supported and provided to all citizens without discrimination.  The right extends to participation in decisions about the planning and implementation of health care services, appropriate treatments, and public health strategies. [228:  Halabi, Sam. Participation and the right to health: lessons from Indonesia. Health and Human Rights Journal, Vol. 11, No. 1. P, 2009. p. 51 .]  [229:  CECSR, GC 14, para. 11. CECSR. CECSR General Comment No. 14: The right to the highest attainable standard of health. U.N. Doc. E/C.12/2000/4. August 11, 2000. para. 11.] 

There is no explicit provision guaranteeing the right to participation in public policy in the ECHR; however, the European Charter of Patients’ Rights contains a “right to participate in policy-making in the area of health” that fosters citizens’ “rights to participate in the definition, implementation and evaluation of public policies relating to the protection of health care rights.” In addition, the ECtHR has addressed the restriction of voting rights of discrete populations under the right to freedom from torture and cruel, inhuman and degrading treatment (ECHR 3).[footnoteRef:230]  [230:  See ECtHR. Hirst v. The United Kingdom (No. 2) App. No. 74025/01. October 6, 2005; see also ECtHR. Alajos Kiss v. Hungary. App. No. 38832/06. August 20, 2010. ] 

RELEVANT PROVISIONS

	COE Recommendation No. R (2000) 5 of the Committee of Ministers to member states on the development of structures for citizen and patient participation in the decision-making process affecting health care[footnoteRef:231] [231:  COE. Recommendation No. R (2000) 5. February 24, 2000. On the development of structures for citizen and patient participation in the decision-making process affecting health care. ] 

Recommends that the governments of member states:
· ensure that citizens’ participation should apply to all aspects of health care systems, at national, regional and local levels and should be observed by all health care system operators, including professionals, insurers and the authorities;
· take steps to reflect in their law the guidelines contained in the appendix to this recommendation;
· create legal structures and policies that support the promotion of citizens’ participation and patients’ rights, if these do not already exist;
· adopt policies that create a supportive environment for the growth, in membership, orientation and tasks, of civic organizations of health care “users,” if these do not already exist;
· support the widest possible dissemination of the recommendation and its explanatory memorandum, paying special attention to all individuals and organizations aiming at involvement in decision-making in health care.
The guidelines in this recommendation cover: citizen and patient participation as a democratic process; information; supportive policies for active participation; and appropriate mechanisms.
Committee of Ministers Recommendation No. R (2006) 18 to member states on health services in a multicultural society[footnoteRef:232] [232:  COE. Committee of Ministers Recommendation No. R (2006) 18. November 8, 2006.] 

5.1. Patient training programmes should be developed and implemented to increase their participation in the decision-making process regarding treatment and to improve outcomes of care in multicultural populations.
5.2. Culturally appropriate health promotion and disease prevention programmes have to be developed and implemented as they are indispensable to improve health literacy in ethnic minority groups in terms of health care.
5.3. Ethnic minority groups should be encouraged to participate actively in the planning of health care services (assessment of ethnic minorities’ health needs, programme development), their implementation and evaluation.
Ljubljana Charter on Reforming Health Care,[footnoteRef:233] Art. 5.3: Health care reforms must address citizens’ needs, taking into account their expectations about health and health care. They should ensure that the citizen’s voice and choice decisively influence the way in which health services are designed and operate. Citizens must also share responsibility for their own health. [233:  World Health Organization [WHO]. Ljubljana Charter on Reforming Health Care. June 19, 1996.] 




. . . RIGHT TO PARTICIPATION IN PUBLIC POLICY IN THE CONTEXT OF MENTAL HEALTH
Under the right to participation in public policy, people with mental disabilities have the right to participate in public life as long as the law allows them to do so, or through a representative.[footnoteRef:234] The law can still prevent some with mental illness from participating in public life if their mental capacities are too low, but restrictions can be accepted only if legally justified, proportionate, and decided by the Courts. [footnoteRef:235] The legal capacity of the patient is based upon official decisions.[footnoteRef:236]  [234:  European Union Agency for Fundamental Rights [FRA]. The right to political participation of persons with mental health problems and persons with intellectual disabilities. October 2010.]  [235:  European Commission for Democracy through Law (the Venice Commission), Code of Good Practice in Electoral Matters – Guidelines and Explanatory Report, adopted by the Venice Commission at 52nd session (18-19 October 2002). Opinion No. 190/2002, doc. CDL-AD (2002) 23 rev.]  [236:  ECtHR. Alajos Kiss v. Hungary. App. No. 38832/06. August 20, 2010.] 

Under the right to free elections (ECHR 1) the Court has found that the complete removal of the voting rights of the mentally ill (those placed under partial or full guardianship) may breach Article 3, even if the guardianship status of such individuals is periodically subject to judicial review.[footnoteRef:237] The Court has considered that “if a restriction on fundamental rights applies to a particularly vulnerable group in society, who has suffered considerable discrimination in the past, such as the mentally disabled, then the State's margin of appreciation is substantially narrower and it must have very weighty reasons for the restrictions in question.”[footnoteRef:238] [237:  ECtHR. Alajos Kiss v. Hungary. App. No. 38832/06. August 20, 2010.]  [238:  ECtHR. Alajos Kiss v. Hungary. App. No. 38832/06. August 20, 2010.] 

Case Relating to Mental Health and the Right to Participation in Public Policy
Alajos Kiss v. Hungary (ECtHR)(2010). Where the applicant was an individual with manic depression placed under partial guardianship, the Court found the domestic law prohibiting individuals under partial or full guardianship from participating in elections to be in violation of Article 3 (prohibition of degrading treatment) of the ECHR.[footnoteRef:239] [239:  ECtHR. Alajos Kiss v. Hungary. App. No. 38832/06. August 20, 2010.] 

. . . RIGHT TO PARTICIPATION IN PUBLIC POLICY IN THE CONTEXT OF INFECTIOUS DISEASES
Persons living with infectious diseases, such as HIV/AIDS have the right to meaningful participation in designing and implementing policies that may impact them.[footnoteRef:240] As individuals who are most affected by public policies aimed at protecting the public’s health from infectious diseases, their engagement is crucial to creating comprehensive and successful public policy that not only protects the health of the larger community, but also respects the human rights of these individuals. [240:  See  Declaration of the Paris AIDS Summit, December 1, 1994; UNAIDS. UNAIDS Policy Brief: The Greater Involvement of People Living with HIV (GIPA). March 2007. p. 1.] 

. . . RIGHT TO PARTICIPATION IN PUBLIC POLICY IN THE CONTEXT OF SEXUAL AND REPRODUCTIVE HEALTH
The right to participation in public policy is essential to protecting the sexual and reproductive health of women. The participation of the populations most affected by policies related to sexual and reproductive health helps to ensure that their needs are met, such as those related to family planning and access to contraceptives. In addition to granting them a sense of ownership, the involvement of affected individuals can make the policies and implementation efforts more culturally appropriate and thereby increasing access to individuals.[footnoteRef:241] [241:  CRF and UNFPA. Briefing Paper: The Right to Contraceptive Information and Services for Women and Adolescents. December 2010. p. 24.] 

Right to Equality and Freedom from Discrimination
The rights to equality and to freedom from discrimination are important to patient care and are essential components of the right to health. The COE has recognized and emphasized “effective access to health care for all without discrimination” as a “basic human right.”[footnoteRef:242] Article 14 of the ECHR prohibits discrimination based on “sex, race, color, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.”  [242:  COE. Conclusions: Portugal. (XVII -2).] 

Importantly, unless states have ratified Protocol No. 12 to the ECHR (which prohibits discrimination and does not require that other rights be implicated),[footnoteRef:243] Article 14 is not a stand-alone provision—it must be argued in conjunction with one of the substantive provisions of the ECHR.[footnoteRef:244] For this reason, the Court has not always examined Article 14 claims in cases in which it has already found a violation of the main provision. [243:  Protocol No. 12 to the Convention for the Protection of Human Rights and Fundamental Freedoms (ETS No. 177). Entered into force on April 1, 2005.]  [244:  Protocol No. 12 to the Convention for the Protection of Human Rights and Fundamental Freedoms (ETS No. 177). Entered into force on April 1, 2005.] 

International discrimination law has distinguished direct discrimination from indirect discrimination. “Direct discrimination” refers to discriminatory measures that have intent to discriminate. “Indirect discrimination” refers to “a practice, rule, requirement or condition [that] is neutral on its face” but has a negative and disproportionate impact on a group of individuals without justification.[footnoteRef:245] Under EU law, Directive 2000/43/EC of 29 June 2000 (which is applicable to the context of access to health care) establishes that “any direct or indirect discrimination based on racial or ethnic origin as regards the areas covered by this Directive should be prohibited throughout the Community.”[footnoteRef:246] In this directive, Article 2(2) defines “direct discrimination” as “occur[ing] where one person is treated less favourably than another is, has been or would be treated in a comparable situation on grounds of racial or ethnic origin.” It defines “indirect discrimination” as “occur[ing] where an apparently neutral provision, criterion or practice would put persons of a racial or ethnic origin at a particular disadvantage compared with other persons, unless that provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary.” Further, the directive understands both harassment and instruction to discriminate to constitute discrimination.  [245:  Interights. Non-Discrimination in International Law: A Handbook for Practitioners. 2011. 18. ]  [246:  Official Journal of the European Union. Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irrespective of racial or ethnic origin. OJ L 180 of 19.7.2000. July 19, 2000. (13).] 

In contrast, the ECtHR has not made such a distinction. Rather, the Court has established a test for determining whether to analyze the claim under Article 14 of the ECHR. Because a violation of Article 14 requires the violation of another right protected under the ECHR (again, unless the state has ratified Protocol No. 12), the Court must first establish whether the alleged discrimination indeed constitutes a violation of another right under the Convention. Second, the Court must determine whether there has been a violation of a “substantive provision.” If so, the Court’s analysis of the discrimination is subsumed within the discussion of that provision. Third, the Court will determine whether the applicant demonstrated a difference in treatment from similarly-situated individuals, a step that requires that the applicant identify with a group of persons in “analogous situations” and show the differential treatment. In response, the State may demonstrate that the differential treatment is justified. 
Although the Court has hesitated to draw distinctions between direct and indirect discrimination, as well as to rely on statistical evidence that supports arguments of indirect discrimination, the Court for the first time recognized indirect discrimination in 2001 in Hugh Jordan v. the United Kingdom, where it established that even when a measure does not have a discriminatory purpose, it could still be considered discriminatory.[footnoteRef:247] For a more discussion on the issue, refer to Interights’ “Non-Discrimination in International Law: A Handbook for Practitioners.”[footnoteRef:248]  [247:  ECtHR. Hugh Jordan v. The United Kingdom App. No. 24726/94. May 4, 2001. para. 154.]  [248:  Interights. Non-Discrimination in International Law: A Handbook for Practitioners. 2011.] 

With respect to Article 11 (right to protection of health) of the ESC, the ECSR has stated that the health care system must be accessible to everyone and that restrictions on the application of Article 11 must not be interpreted in such a way as to impede disadvantaged groups’ exercise of their rights to health.[footnoteRef:249] With regard to Article 13 (right to social and medical assistance), the ECSR did find, based on a purposive interpretation of the ESC consistent with the principle of individual human dignity, that medical assistance protection should extend to illegal and to lawful foreign migrants (although this condition did not apply to all ESC rights). This finding is highly significant in relation to the protection afforded to such marginalized groups within Europe.  [249:  ECSR. Defence for Children International (DCI) v. Belgium. Collective Complaint No. 69/2011. October 23, 2012.; COE. Conclusions of the European Committee of Social Rights. (XVII -2); Conclusions 2005. Statement of interpretation of Article 11.] 

RELEVANT PROVISIONS

	ECHR, Art. 14: The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, color, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.
ESC
Art. 11 – The right to protection of health: With a view to ensuring the effective exercise of the right to protection of health, the Parties undertake, either directly or in co‑operation with public or private organizations, to take appropriate measures designed inter alia: 
1. to remove as far as possible the causes of ill‑health; 
2. to provide advisory and educational facilities for the promotion of health and the encouragement of individual responsibility in matters of health; 
3. to prevent as far as possible epidemic, endemic and other diseases, as well as accidents.
Art. 13 – The right to social and medical assistance: With a view to ensuring the effective exercise of the right to social and medical assistance, the Contracting Parties undertake:
1. to ensure that any person who is without adequate resources and who is unable to secure such resources either by his own efforts or from other sources, in particular by benefits under a social security scheme, be granted adequate assistance, and, in case of sickness, the care necessitated by his condition;
2. to ensure that persons receiving such assistance shall not, for that reason, suffer from a diminution of their political or social rights;
3. to provide that everyone may receive by appropriate public or private services such advice and personal help as may be required to prevent, to remove, or to alleviate personal or family want;
4. to apply the provisions referred to in paragraphs 1, 2 and 3 of this article on an equal footing with their nationals to nationals of other Contracting Parties lawfully within their territories, in accordance with their obligations under the European Convention on Social and Medical Assistance, signed at Paris on 11th December 1953.
Art. 15 – The right of persons with disabilities to independence, social integration and participation in the life of the community: With a view to ensuring to persons with disabilities, irrespective of age and the nature and origin of their disabilities, the effective exercise of the right to independence, social integration and participation in the life of the community, the Parties undertake, in particular: 
1. to take the necessary measures to provide persons with disabilities with guidance, education and vocational training in the framework of general schemes wherever possible or, where this is not possible, through specialized bodies, public or private; 
2. to promote their access to employment through all measures tending to encourage employers to hire and keep in employment persons with disabilities in the ordinary working environment and to adjust the working conditions to the needs of the disabled or, where this is not possible by reason of the disability, by arranging for or creating sheltered employment according to the level of disability. In certain cases, such measures may require recourse to specialized placement and support services; 
3. to promote their full social integration and participation in the life of the community in particular through measures, including technical aids, aiming to overcome barriers to communication and mobility and enabling access to transport, housing, cultural activities and leisure.
Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on Human Rights and Biomedicine,[footnoteRef:250] Art. 3: Parties, taking into account health needs and available resources, shall take appropriate measures with a view to providing, within their jurisdiction, equitable access to health care of appropriate quality. [250:  COE. Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on Human Rights and Biomedicine. April 4, 1997.] 




. . . RIGHT TO EQUALITY AND FREEDOM FROM DISCRIMINATION IN THE CONTEXT OF MENTAL HEALTH
The ECtHR has recognized that persons with mental illness constitute a discreet population that suffers from particular vulnerabilities and that has been subject to discrimination.[footnoteRef:251] As such, the State enjoys a lower margin of appreciation when restricting the rights of vulnerable populations that have been subject to discrimination, such as mental health patients.[footnoteRef:252] [251:  ECtHR. Alajos Kiss v. Hungary. App. No. 38832/06. August 20, 2010.]  [252:  ECtHR. Alajos Kiss v. Hungary. App. No. 38832/06. August 20, 2010.] 

Case Relating to Mental Health and the Right to Equality and Freedom from Discrimination
X. and Y. v. Netherlands (ECtHR)(1985). A 16 year-old girl suffering from mental disabilities was sexually assaulted while living in an institutional home for children with mental disabilities. Based on her age, the victim was considered competent to bring a complaint under domestic law; but because of her mental disability, the victim’s father lodged a complaint on her behalf. The domestic courts provided no legal recourse for the sexual assault, stating that the victim should have brought the complaint herself. The ECtHR declined to examine the issue under Article 14 of the ECHR, even though the applicant argued that the lack of special protections for those with mental disabilities amounted to discriminatory treatment under the law.[footnoteRef:253]  [253:  ECtHR. X. and Y. v. The Netherlands. App. No. 8978/80. 26 . March 26, 1985.] 

. . . RIGHT TO EQUALITY AND FREEDOM FROM DISCRIMINATION IN THE CONTEXT OF INFECTIOUS DISEASES
The right to equality and freedom from discrimination protects a person with an infectious disease, such as HIV/AIDS or tuberculosis, from discrimination. Citing Recommendation 1116 (1989) by the Parliamentary Assembly of the Council of Europe, the Court has held that health status falls under the “other status” category provided in Article 14 for the purposes of protecting individuals from discrimination.[footnoteRef:254] Where States afford differential treatment based on health status, the state has the obligation to provide a “particularly compelling justification.”[footnoteRef:255] [254:  ECtHR. Kiyutin v. Russia. App. No. 2700/10. September 15, 2011. para. 57.]  [255:  ECtHR. Kiyutin v. Russia. App. No. 2700/10. September 15, 2011. para. 65.] 

Case Relating to Infectious Diseases and the Right to Equality and Freedom from Discrimination
Kiyutin v. Russia (ECtHR)(2011). In this case a man applied for residency status; however his application was denied because of his HIV positive status. The man lived in Russia, was married to a Russian woman and had fathered a child with her; however Russia had a policy of denying residency status to those living with HIV. The Court found that this policy constituted discrimination in violation of Article 14 and noted, for the first time, that persons living with HIV are protected as a distinct group against discrimination in relation to their fundamental rights, and that they are a “vulnerable group” and any restriction of their rights attracts a higher degree of scrutiny on the part of the ECtHR.[footnoteRef:256]  [256:  ECtHR. Kiyutin v. Russia. App. No. 2700/10. September 15, 2011.] 

. . . RIGHT TO EQUALITY AND FREEDOM FROM DISCRIMINATION IN THE CONTEXT OF SEXUAL AND REPRODUCTIVE HEALTH
Victims of forced sterilization have brought cases under Article 14, but the ECtHR has opted to analyze the issue under a different article, such as Article 3 (prohibition of torture)[footnoteRef:257] and Article 8 (right to respect for private and family life).[footnoteRef:258] [257:  ECtHR. I.G., M.K. and R.H. v. Slovakia. App. No. 5966/04. April 29, 2013; see also ECtHR. V.C. v. Slovakia. App. No. 18968/07. February 8, 2012; ECtHR. N.B. v. Slovakia. App. No. 29518/10. June 12, 2012.]  [258:  ECtHR. A, B and C v. Ireland. App. No. 25579/05. December 16, 2010.] 

Case Relating to Sexual and Reproductive Health and the Right to Equality and Freedom from Discrimination
E.B. v. France (ECtHR)(2008). The Court found that discriminatory treatment suffered by a homosexual woman who applied to adopt a child amounted to a violation of Article 8 (right to respect for private and family life) in conjunction with Article 14 (prohibition of discrimination). Although Article 8 does not guarantee a right to adoption, the Court held that discrimination on the basis of sexual orientation runs afoul of both Article 8 and Article 14.[footnoteRef:259] [259:  ECtHR. E.B. v. France. App. No. 43546/02. January 22, 2008.] 

Right to an Effective Remedy
The right to an effective remedy guarantees individuals the ability to have human rights violations addressed at the domestic level and have appropriate relief.[footnoteRef:260] The ECHR enshrines the right to an effective remedy under both Articles 13 (right to an effective remedy) and 41 (just satisfaction). States are granted discretion on how they fulfill their obligations under this right, and the scope of their obligations depends on the nature of the case.[footnoteRef:261] Nevertheless, the Court has stated that the right to an effective remedy consists of “a thorough and effective investigation” in order to identify and hold accountable those responsible for the violation, as well as granting “effective access for the complainant to the investigatory procedure”—in addition to payment of compensation where appropriate .[footnoteRef:262] The right to an effective remedy also requires that the availability of the remedy include the determination of the claim and the possibility of redress.[footnoteRef:263] [260:  ECtHR. Hagyó V. Hungary. App. No. 52624/10. April 23, 2013. para. 96.]  [261:  ECtHR. Hagyó V. Hungary. App. No. 52624/10. April 23, 2013. para. 96; ECtHR. Garayev v. Azerbaijan. App. No. 53688/08. September 10, 2010. para. 82.]  [262:  ECtHR. Aksoy v. Turkey. App. No. 26211/06. January 12, 2011. para. 98.]  [263:  ECtHR. Klass v. Germany. App. No. 5029/71. September 6, 1978.] 

Additionally, the ECtHR clarified that the right to an effective remedy is not absolute and that Article 13 must be read as requiring only that which is “as effective as can be” considering the limitations in scope that are set by the nature of the case.[footnoteRef:264] The remedy must be effective both in practice and in law, meaning that there must not be undue interference by State authorities.[footnoteRef:265] The Court has explained, however, that the effectiveness of the remedy cannot depend on “the certainty of a favourable outcome” for the victim.[footnoteRef:266]  [264:  ECtHR. Kudla v. Poland. App. No. 30210/96. para. 151. ]  [265:  ECtHR. Hagyó v. Hungary. App. No. 52624/10. April 23, 2013. para. 96; ECtHR. Kudla v. Poland. App. No. 30210/96. October 26, 2000. para. 151; ECtHR. Aksoy v. Turkey. App. No. 21987/93. December 18, 1996. para. 95.]  [266:  ECtHR. Hagyó v. Hungary. 52624/10. April 23, 2013. para. 96; ECtHR. Garayev v. Azerbaijan. 53688/08. September 10, 2010. December 18, 1996. para. 82.] 

Victims’ ability to access courts is of critical importance to effectively exercise this right.[footnoteRef:267] The ECtHR has clarified that Article 13 is intended to provide States with an opportunity to remedy victims of human rights violations within their own national courts before the victim can seek recourse at the Court, which according to the Court grants an additional guarantee to individuals to ensure the full enjoyment of her/his rights.[footnoteRef:268] [267:  ECtHR. Kudla v. Poland. App. No. 30210/96. October 26, 2000. paras. 147-148, 157.]  [268:  ECtHR. Kudla v. Poland. App. No. 30210/96. October 26, 2000. paras. 147-148, 152.] 

Relevant provisions

	ECHR
Art. 6(1): In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice.
Art. 13: Everyone whose rights and freedoms as set forth in this Convention are violated shall have an effective remedy before a national authority notwithstanding that the violation has been committed by persons acting in an official capacity.
Art. 41: If the Court finds that there has been a violation of the Convention or the protocols thereto, and if the internal law of the High Contracting Party concerned allows only partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the injured party.
ESC
Art. 11 – The right to protection of health: With a view to ensuring the effective exercise of the right to protection of health, the Parties undertake, either directly or in co‑operation with public or private organizations, to take appropriate measures designed inter alia: 
4. to remove as far as possible the causes of ill‑health; 
5. to provide advisory and educational facilities for the promotion of health and the encouragement of individual responsibility in matters of health; 
6. to prevent as far as possible epidemic, endemic and other diseases, as well as accidents.
Art. 13 – The right to social and medical assistance: With a view to ensuring the effective exercise of the right to social and medical assistance, the Contracting Parties undertake:
5. to ensure that any person who is without adequate resources and who is unable to secure such resources either by his own efforts or from other sources, in particular by benefits under a social security scheme, be granted adequate assistance, and, in case of sickness, the care necessitated by his condition;
6. to ensure that persons receiving such assistance shall not, for that reason, suffer from a diminution of their political or social rights;
7. to provide that everyone may receive by appropriate public or private services such advice and personal help as may be required to prevent, to remove, or to alleviate personal or family want;
8. to apply the provisions referred to in paragraphs 1, 2 and 3 of this article on an equal footing with their nationals to nationals of other Contracting Parties lawfully within their territories, in accordance with their obligations under the European Convention on Social and Medical Assistance, signed at Paris on 11th December 1953.
Art. 15 – The right of persons with disabilities to independence, social integration and participation in the life of the community: With a view to ensuring to persons with disabilities, irrespective of age and the nature and origin of their disabilities, the effective exercise of the right to independence, social integration and participation in the life of the community, the Parties undertake, in particular: 
4. to take the necessary measures to provide persons with disabilities with guidance, education and vocational training in the framework of general schemes wherever possible or, where this is not possible, through specialized bodies, public or private; 
5. to promote their access to employment through all measures tending to encourage employers to hire and keep in employment persons with disabilities in the ordinary working environment and to adjust the working conditions to the needs of the disabled or, where this is not possible by reason of the disability, by arranging for or creating sheltered employment according to the level of disability. In certain cases, such measures may require recourse to specialized placement and support services; 
6. to promote their full social integration and participation in the life of the community in particular through measures, including technical aids, aiming to overcome barriers to communication and mobility and enabling access to transport, housing, cultural activities and leisure.
Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on Human Rights and Biomedicine,[footnoteRef:269] Art. 3: Parties, taking into account health needs and available resources, shall take appropriate measures with a view to providing, within their jurisdiction, equitable access to health care of appropriate quality. [269:  COE. Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on Human Rights and Biomedicine. April 4, 1997.] 



. . . RIGHT TO AN EFFFECTIVE REMEDY IN THE CONTEXT OF MENTAL HEALTH
In highlighting the difficulties that mental health patients could face in challenging violations of their rights, the ECtHR has underscored that an assessment of whether an individual with mental disabilities has exhausted domestic remedies requires taking into consideration her/his “vulnerability, and in particular [her/his] inability in some cases to plead her/his case coherently.”[footnoteRef:270] [270:  ECtHR. B. v. Romania (No. 2). App. No. 1285/03. February 19, 2013. para. 79.] 

Case Relating to Mental Health and the Right to an Effective Remedy
B. v. Romania (No. 2)(ECtHR)(2013). The applicant diagnosed with paranoid schizophrenia was subjected to psychiatric confinement and lost guardianship of her three children. The Court found that the State had violated Article 8 of the ECHR when failing to ensure “adequate legal protection for the applicant during her successive admissions to psychiatric institutions and during the proceedings that resulted in her children remaining in care.” It ordered the State to provide the applicant with the necessary legal protection as required by ECHR.[footnoteRef:271] [271:  ECtHR. B. v. Romania (No. 2). App. No. 1285/03. February 19, 2013.] 

Lashin v. Russia (ECtHR)(2013). The Court found a violation of the right to privacy where the applicant, a person with schizophrenia, was committed by the domestic courts to a psychiatric hospital against his will and without possibility of review, which prevented him from getting married.[footnoteRef:272] [272:  ECtHR. Lashin v. Russia. App. No. 33117/02. April 22, 2013.] 

Kudla v. Poland (ECtHR)(2000). The applicant suffered from chronic depression and was held in detention for fraud charges. He attempted to commit suicide twice while in prison. The applicant repeatedly requested his release and appealed decisions to hold him in detention. The Court held that the State failed to provide the applicant with the necessary means for challenging the length of the proceedings for determining the charges held against him, and therefore, the State was in violation of Article 13 of the ECHR.[footnoteRef:273] [273:  ECtHR. Kudla v. Poland. App. No. 30210/96. October 26, 2000. paras. 147-148, 157.] 

. . . RIGHT TO AN EFFECTIVE REMEDY IN THE CONTEXT OF INFECTIOUS DISEASES
The right to effective remedy has been invoked to protect individuals with infectious diseases as marginalized populations that are stigmatized based on their health status. The Court has analyzed the importance of this right with respect to the lack of medical treatment provided to detainees who suffer from infectious diseases and the failure to provide detention conditions sensitive to the detainees’ state of health.[footnoteRef:274]  [274:  See ECtHR. Logvinenko v. Ukraine. App. No. 13448/07. October 14, 2010; ECtHR. Kozhokar V. Russia. App. No. 33099/08. December 16, 2010.] 

Case Relating to Infectious Diseases and the Right to Remedy
Kozhokar V. Russia (ECtHR)(2010). The applicant was a detainee living with HIV and Hepatitis C. The Court joined the applicants’ allegations under Article 3 with Article 13 and found that the State had violated Article 13 by not providing the applicant “effective and accessible” means through which he could challenge the prison conditions, including inadequate medical assistance.[footnoteRef:275] [275:  ECtHR. Kozhokar v. Russia. App. No. 33099/08. December 16, 2010.] 

Logvinenko v. Ukraine (ECtHR)(2010). The applicant was a detainee who suffered from HIV and tuberculosis. The Court found the State in violation of Article 3 when failing to provide adequate medical treatment and to ensure that the “physical arrangements” of his detention were compatible with his state of health. Because the State did not provide appropriate redress or effective remedies through which the applicant could bring complaints, the Court held that the State had violated Article 13.[footnoteRef:276] [276:  ECtHR. Logvinenko v. Ukraine. App. No. 13448/07. October 14, 2010.] 

. . . RIGHT TO AN EFFECTIVE REMEDY IN THE CONTEXT OF SEXUAL AND REPRODUCTIVE HEALTH
In the context of sexual and reproductive health, the ECtHR has treated issues of effective remedy within its analysis of other rights, such as the right to privacy, to avoid overlap. This is not to say that the right to an effective remedy, as protected under Article 13 of the ECHR, is not imperative to issues of sexual and reproductive health. On the contrary, as shown in the cases provided in this sub-section, the ECtHR considers this right essential. For example, with respect to abortion, the Court has read Article 8 to require States that permit abortion to provide the legal framework to determine entitlements to lawful abortion and procedures to resolve disputes between women seeking abortion services and medical practitioners.[footnoteRef:277]  [277:  ECtHR. A, B and C v. Ireland. App. No. 25579/05. December 16, 2010; see also ECtHR. P. and S. v. Poland. App. No. 57375/08. January 30, 2013.] 

Case Relating to Sexual and Reproductive Health and the Right to an Effective Remedy
R.R. v. Poland (ECtHR)(2011). A mother of two was pregnant with a child thought to be suffering from a severe genetic abnormality and was deliberately denied timely access to the genetic tests to which she was entitled by doctors who were opposed to abortion. The Court found a violation of Article 8 because Polish law did not include any effective mechanisms which would have enabled the applicant to have access to the available diagnostic services and to make, in the light of their results, an informed decision as to whether or not to seek an abortion.[footnoteRef:278] [278:  ECtHR. R.R. v. Poland. App. No. 27617/04. November 28, 2011.] 

Tysiąc v. Poland (ECtHR)(2007). The applicant was refused a therapeutic abortion, after being warned that her already severe myopia could worsen if she carried her pregnancy to term. Following the birth of her child, she had a retinal hemorrhage, which resulted in a disability. The Court found that denying her access to an effective mechanism that would determine her eligibility for a legal abortion was a violation of her right to privacy.[footnoteRef:279] [279:  ECtHR. Tysiąc v. Poland. App. No. 5410/03. September 24, 2007.] 

SECTION 3.4: PROVIDERS’ RIGHTS
Health care providers play a critical role in addressing the abuses that take place in health care settings. Accordingly, the application of the human rights framework to patient care implies that the interests of patients and health care providers are interrelated and the interests of both are to be protected. If providers are unable to fully exercise their rights, they may be deterred or made powerless to effectively prevent abuses of patients. This section highlights several relevant European regional standards as they appear in the European Convention on Human Rights (ECHR) and the European Social Charter (ESC) and how they have been interpreted in relation to three key rights for health care providers. These include the right to (i) work in decent conditions; (ii) freedom of association and assembly, including association with trade unions and the right to strike; and (iii) due process and related rights to receive a fair hearing and an effective remedy, protection of privacy and reputation, and freedom of expression and information. 
The chapter is divided into three major sections. Part I of this section covers the right to work in decent conditions, including the right to work and the right to fair pay and safe working conditions. Part II discusses the right to freedom of association. Part III explores the right to due process and related rights. Each section begins with a discussion of the significance of that particular right for health care providers and is followed by relevant standards from European legal instruments and case law to exemplify potential violations. Even if there is little or sometimes no direct reference to the standards provided in this chapter, health sector personnel enjoy the same level of protection as other workers.
Right to Work in Decent Conditions
The European Committee of Social Rights (ECSR) has provided extensive interpretation of the right to work in decent conditions, which is governed by the European Social Charter (ESC). The ESC enshrines the right to work (ESC, Art. 1), the right to just conditions of work (ESC, Art. 2), the right to equal opportunities and equal treatment in matters of employment and occupation without discrimination on the grounds of sex (ESC, Art. 20), and the right to safe and healthy working conditions (ESC, Art. 3). Although not the focus of this section, relevant ECHR standards include Article 2 (the right to life) and Article 3 (the prohibition of torture and subjection to inhuman or degrading treatment or punishment), insofar as they provide safeguards against ill treatment in the workplace. 
Right to Work
The right to work requires that States “legally prohibit any discrimination, direct or indirect, in employment” and provide special protection with regard to gender, race or ethnic group.[footnoteRef:280] This right also protects the individual from the dismissal or other retaliatory action by the employer against an employee who has lodged a complaint or taken legal action.[footnoteRef:281] While not analyzed under the right to work, the ECtHR found a violation under Article 8 (right to privacy) and Article 14 (freedom from discrimination) where an employee was dismissed based on his HIV status.[footnoteRef:282] The right to equal opportunities and equal treatment in matters of employment and occupation without discrimination on the grounds of sex, as enshrined under Article 20 of the ESC, protects the individual from a) discrimination in employment; b) any practice that might interfere with a worker's right to earn a living in an occupation freely entered,[footnoteRef:283] or cause her/him to be a subject of forced or compulsory labor. Legislation should prohibit any indirect discrimination, which arises when a measure or practice that is identical for everyone, without a legitimate aim, disproportionately affects persons having a particular religion or belief, disability, age, sexual orientation, political opinion, ethnic origin, etc.[footnoteRef:284] Furthermore, domestic law must at least provide for the power to abrogate or amend any provision contrary to the principle of equal treatment, which appears in collective labor agreements, in employment contracts, or in firms’ own regulations.[footnoteRef:285] Domestic law must also provide appropriate and effective remedies that are adequate and proportionate and available to victims in the event of an allegation of discrimination. In the same way, this right establishes that impositions of predefined upper limits to compensation (derived from the violation of this right) that may be awarded to the workers are not in conformity with this right.[footnoteRef:286] [280:  Conclusions are drawn from the Digest of September 2008, by the COE; ECSR.  Conclusions XVI-1, Austria, p. 25.]  [281:  COE. Conclusions: Iceland. (XVI-1).]  [282:  ECtHR. I.B. v. Greece. App. No. 552/10. October 3, 2013.]  [283:  COE. Conclusions of the European Committee of Social Rights. Conclusions (II and XVI-1). Statements of interpretation of Article 1§2.]  [284:  David Harris et al. Law of the European Convention on Human Rights. Oxford: Oxford University Press, 2009. p. 607.]  [285:  COE. Conclusions: Iceland. (XVI-1).]  [286:  COE. Conclusions 2006: Albania.] 

Under EU law, Directive 2000/78/EC of 27 November 2000[footnoteRef:287] provides member states with a “guideline framework” in order to address employment discrimination. Recognizing that “[e]mployment and occupation are key elements in guaranteeing equal opportunities for all and contribute strongly to the full participation of citizens in economic, cultural and social life and to realising their potential,” the directive prohibits “any direct or indirect discrimination based on religion or belief, disability, age or sexual orientation.” The directive is clear in that the requirements set out constitute “minimum requirements” and that member states can adopt higher standards but that the requirements under the directive should not be used to “justify any regression.”  [287:  Official Journal of the European Union. Council Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment between men and women in the access to and supply of goods and services. OJ L 373 of 21.12.2004. June 25, 2009.] 

Right to Fair Pay and Safe Working Conditions
The right to just conditions of work (ESC, Art. 2) establishes limits on daily and weekly working hours, including overtime. The provisions of this right must be guaranteed through legislation, regulations, collective agreements, or any other binding means.[footnoteRef:288] Also, periods of "on call" duty during which the employee has not been required to perform work for the employer constitute effective working time and cannot be regarded as rest periods (within the meaning of Article 2, except in the framework of certain occupations or particular circumstances and pursuant to appropriate procedures). This right holds that the absence of effective work cannot constitute an adequate criterion for regarding such a period as a period of rest.[footnoteRef:289] Overtime work must not simply be left to the discretion of the employer or the employee—the reasons for overtime work and its duration must be subject to regulation.[footnoteRef:290] [288:  COE. Conclusions l. Statement of Interpretation on Article 2§1.]  [289:  ECSR. Confédération Française de l’Encadrement CFE-CGC v. France. Collective Complaint No. 16/2003. October 12, 2004.]  [290:  COE. Conclusions. (XIV-2). Statement of Interpretation on Article 2(1).] 

The right to just conditions of work likewise requires that wages be above the poverty line in a given country to be considered fair remuneration. A wage must not fall too far short of the national average wage. In fact, the ECSR has emphasized that minimum wage must be “sufficient to give the worker a decent standard of living.” [footnoteRef:291] In the same way, this right also establishes that employees who work overtime must be paid at a higher rate than the normal wage rate.[footnoteRef:292] Also, this right ensures that women and men are entitled to have “equal pay for work of equal value.”[footnoteRef:293] Accordingly, domestic law must provide for appropriate and effective remedies in the event of alleged wage discrimination.[footnoteRef:294] Anyone who suffers wage discrimination on grounds of sex must be entitled to adequate compensation, sufficient to make good the damage suffered by the victim and to act as a deterrent to the offender.[footnoteRef:295] [291:  Conclusions 2003, France, p. 120]  [292:  COE. Conclusions I. Statement of Interpretation on Article 4§2.]  [293:  COE. Conclusions: Slovak Republic. (XV-2, addendum).]  [294:  COE. Conclusions I. Statement of Interpretation on Article 4§3.]  [295:  COE. Conclusions. (XIII -5). Statement of Interpretation on Article 1 of the Additional Protocol.] 

The right to safe and healthy working conditions (ESC, Art. 3) requires that occupational risk prevention be a priority and that it be incorporated into the public authorities’ activities at all levels and form part of other public policies (on employment, persons with disabilities, equal opportunities, etc.).[footnoteRef:296] Under this right, workers, all workplaces, and all sectors of activity must be covered by occupational health and safety regulations.[footnoteRef:297]  In the same way, this right requires that States ensure that the policy and strategies adopted are assessed and reviewed regularly, particularly in light of changing risks. At the employer level, in addition to compliance with protective rules, there must be regular assessment of work-related risks and the adoption of preventive measures geared to the nature of risks in addition to information and training for workers. Employers are also required to provide appropriate information, training, and medical supervision for temporary workers and employees on fixed-term contracts (for example, taking account of employees' accumulated periods of exposure to dangerous substances while working for different employers).[footnoteRef:298] The right applies to both the public and private sectors.[footnoteRef:299] [296:  COE. Conclusions 2005: Lithuania.]  [297:  COE. Conclusions 2005: Estonia.]  [298:  COE. Conclusions 2003: Bulgaria. p. 31. ]  [299:  COE. Conclusions II. Statement of Interpretation on Article 3.] 

Relevant Provisions

	ESC
Art.1(2) – The right to work: With a view to ensuring the effective exercise of the right to work, the Parties undertake:…to protect effectively the right of the worker to earn his living in an occupation freely entered upon…
Art.2(1) – The right to just conditions of work: With a view to ensuring the effective exercise of the right to just conditions of work, the Parties undertake: …to provide for reasonable daily and weekly working hours, the working week to be progressively reduced to the extent that the increase of productivity and other relevant factors permit…
Art. 3  – The  right to safe and healthy working conditions: With a view to ensuring the effective exercise of the right to safe and healthy working conditions, the Parties undertake, in consultation with employers' and workers' organisations:
1. to formulate, implement and periodically review a coherent national policy on occupational safety, occupational health and the working environment. The primary aim of this policy shall be to improve occupational safety and health and to prevent accidents and injury to health arising out of, linked with or occurring in the course of work, particularly by minimising the causes of hazards inherent in the working environment;
2. to issue safety and health regulations;
3. to provide for the enforcement of such regulations by measures of supervision;
4. to promote the progressive development of occupational health services for all workers with essentially preventive and advisory functions.
Art. 4 – The right to a fair remuneration: With a view to ensuring the effective exercise of the right to a fair remuneration, the Parties undertake:
1. to recognise the right of workers to a remuneration such as will give them and their families a decent standard of living;
2. to recognise the right of workers to an increased rate of remuneration for overtime work, subject to exceptions in particular cases;
3. to recognise the right of men and women workers to equal pay for work of equal value;
4. to recognise the right of all workers to a reasonable period of notice for termination of employment;
5. to permit deductions from wages only under conditions and to the extent prescribed by national laws or regulations or fixed by collective agreements or arbitration awards.
The exercise of these rights shall be achieved by freely concluded collective agreements, by statutory wage-fixing machinery, or by other means appropriate to national conditions.
Art. 22 – The right to take part in the determination and improvement of the working conditions and working environment: With a view to ensuring the effective exercise of the right of workers to take part in the determination and improvement of the working conditions and working environment in the undertaking, the Parties undertake to adopt or encourage measures enabling workers or their representatives, in accordance with national legislation and practice, to contribute: 
a. to the determination and the improvement of the working conditions, work organization and working environment; 
b. to the protection of health and safety within the undertaking;
c. to the organization of social and socio-cultural services and facilities within the undertaking; 
d. to the supervision of the observance of regulations on these matters.



Provisions related to women

	ESC, Art. 20 – The right to equal opportunities and equal treatment in matters of employment and occupation without discrimination on the grounds of sex: With a view to ensuring the effective exercise of the right to equal opportunities and equal treatment in matters of employment and occupation without discrimination on the grounds of sex, the Parties undertake to recognise that right and to take appropriate measures to ensure or promote its application in the following fields:
a) access to employment, protection against dismissal and occupational reintegration;
b) vocational guidance, training, retraining and rehabilitation;
c) terms of employment and working conditions, including remuneration;
d) career development, including promotion.



Provisions related to persons with disabilities

	ESC, Art. 15(2) – The right of persons with disabilities to independence, social integration and participation in the life of the community: With a view to ensuring to persons with disabilities, irrespective of age and the nature and origin of their disabilities, the effective exercise of the right to independence, social integration and participation in the life of the community, the Parties undertake, in particular:…to promote their access to employment through all measures tending to encourage employers to hire and keep in employment persons with disabilities in the ordinary working environment and to adjust the working conditions to the needs of the disabled or, where this is not possible by reason of the disability, by arranging for or creating sheltered employment according to the level of disability. In certain cases, such measures may require recourse to specialised placement and support services…



Cases Relating to the Right to Work in Decent conditions
Confédération Française de l’Encadrement CFE-CGC v. France (ECSR)(2004).  The petitioners claimed that the Act of 17 January 2003 passed by the government allowed “on-call time” (périodes d’astreinte) to be considered rest time under the law. The Committee found that “on- call time” during which the employee has not been required to perform work for the employer, although they do not constitute effective working time, cannot be regarded as a rest period. The Committee therefore held that equating “on-call time” to rest periods constitutes a violation of the right to reasonable working time.[footnoteRef:300] [300:  ECSR. Confédération Française de l’Encadrement CFE-CGC v. France. Collective Complaint No. 16/2003. October 12, 2004.] 

Marangopoulos Foundation for Human Rights (MFHR) v. Greece (ECSR)(2006). The ECSR found that the lack of legislation to ensure the security and safety of persons working in lignite mines as well as reduced working hours or additional holidays constituted a violation of Article 3 of the ESC, which works to ensure the right to safe and healthy working standards of the highest possible level. The ECSR emphasized that this article requires the government “to issue health and safety regulations providing for preventive and protective measures against most of the risks recognised by the scientific community and laid down in Community and international regulations and standards.”[footnoteRef:301] [301:  ECSR. Marangopoulos Foundation for Human Rights (MFHR) v. Greece. Collective Complaint No. 30/2005. December 6, 2006. §224 .] 

Syndicat national des Professions du Tourisme v. France. (ECSR)(2000). The ECSR found a violation of the right to non-discrimination in employment where entities offering guided tours (within the remit of the government) afforded differential treatment between lecturer guides hired by them and interpreter guides and national lecturers holding a state diploma. The ECSR concluded that that difference in treatment had no reasonable and objective justification and constituted de facto discrimination in employment to the detriment of interpreter guides and national lecturers with a state diploma.[footnoteRef:302] [302:  ECSR. Syndicat national des Professions du Tourisme v. France. Collective Complaint No. 6/1999. October 10, 2000. para. 32.] 

Right to Freedom of Association and Assembly
The right to freedom of association and assembly is enshrined under Article 5 (right to organize) of the ESC and Article 11 (freedom of assembly and association) of the ECHR. The right to freedom of association and assembly establishes that "association" is an autonomous concept that is not dependent on the classification adopted under domestic law. This factor is relevant but not decisive.[footnoteRef:303] It also includes the freedom not to join an association or trade union.[footnoteRef:304]  [303:  ECtHR. Chassagnou and Ors v. France. App. No. 25088/94; 28331/95; and 28443/95. April 29, 1999. (hunters’ associations in France are held to be "associations" for purposes of Article 11 even though government argued that they were public law institutions).]  [304:  ECtHR. Young and Ors v. The United Kingdom. App. No. 3455/05. February 19, 2009. (“closed shop," compulsory membership of the rail trade union breached Article 11); see also ECtHR. Sigurjonsson v. Iceland. App. No. 16130/90. June 30, 1993.] 

Additionally, it applies to private law bodies only, as public law bodies (i.e., those established under legislation) are not considered to be "associations.” However, this right allows for "lawful restrictions" to be placed on certain public officials (for example, the armed forces and the police) and on members of the "administration of the state.”[footnoteRef:305]  [305:  This approach has been endorsed by ECSR experts but not by the ILO Freedom of Association Committee, although Article 9(1) of ILO Convention No. 87 limiting public servants’ rights does not refer to "administration of the state”.] 

The ECtHR has confirmed that the right includes the freedom to abstain from joining an association. In addition, the ECtHR has determined that official regulatory body members do not fall within the scope of the guarantee. This finding is particularly important for medical professionals as these bodies are established by law and have the authority to discipline their members.[footnoteRef:306] [306:  See also International Centre for the Protection of Legal Rights. INTERIGHTS Manual for Lawyers. Article 11 of the European
 Convention of Human Rights: Freedom of Assembly and Association. Provides information on how the ECtHR has interpreted Article 11 of the ECHR.] 

This section covers two aspects of freedom of association: the freedom of association and assembly (ECHR, Art. 11) and the right to form trade unions and to strike (ESC, Arts. 5, 6, 21, and 22).
Relevant Provisions

	ECHR, Art. 11 :(1) Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and to join trade unions for the protection of his interests. (2) No restrictions shall be placed on the exercise of these rights other than such as are prescribed by law and are necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime, for the protection of health or morals or for the protection of the rights and freedoms of others. This article shall not prevent the imposition of lawful restrictions on the exercise of these rights by members of the armed forces, of the police or of the administration of the State.




Case Relating to the Right to Freedom of Association and Assembly

Albert and Le Compte v. Belgium (ECtHR)(1983). The applicant claimed that the obligation to join in a specific organ (the Ordre des médecins) had the effect of eliminating freedom of association. The Court held that Ordre des médecins cannot be regarded as an association within the meaning of Article 11; that the existence of the Ordre des médecins and the resultant obligation on practitioners to be entered on its register and to be subject to the authority of its organs clearly have neither the object nor the effect of limiting, even less suppressing, the freedom of association.[footnoteRef:307] [307:  ECtHR. Albert and Le Compte v. Belgium. App. No. 7299/75; 7496/76. February 10, 1983.] 

Trade Unions and the Right to Strike
The right to form trade unions and the right to strike establish that workers must be free to join and free not to join a trade union.[footnoteRef:308] Under this right, any form of compulsory trade union membership imposed by law is incompatible with the provisions of this right.[footnoteRef:309] The right to form trade unions and the right to strike also establish that domestic law must clearly prohibit all pre-entry or post-entry “closed shop” clauses and all union security clauses (automatic deductions from wages).[footnoteRef:310] Consequently, clauses in collective agreements or legally-authorized arrangements whereby jobs are reserved in practice for members of a specific trade union are a breach to the cited right.[footnoteRef:311] [308:  COE. Conclusions I. Statement of Interpretation on Article 5.]  [309:  COE. Conclusions III . Statement of Interpretation on Article 5.]  [310:  COE. Conclusions VIII . Statement of Interpretation on Article 5.]  [311:  COE. Conclusions: Denmark. (XV-1).] 

The right to form trade unions and the right to strike protect trade union members from any harmful consequence that their trade union membership or activities may have on their employment, particularly any form of reprisal or discrimination in the areas of recruitment, dismissal, or promotion. Where such discrimination occurs, domestic law must make provision for compensation that is adequate and proportionate to the harm suffered by the victim.[footnoteRef:312] Under this right, trade unions and employers’ organizations must be independent from excessive State interference in relation to their infrastructure or effective functioning.[footnoteRef:313] [312:  COE. Conclusions 2004: Bulgaria.]  [313:  COE. Conclusions: Germany. (XII -2).] 

This right also establishes that trade unions and employer organizations must be free to organize without prior authorization, and initial formalities, such as declaration and registration, must be simple and easy to apply. If fees are charged for the registration or establishment of an organization, they must be reasonable and designed only to cover strictly necessary administrative costs.[footnoteRef:314] However, the “right to strike” may be restricted; prohibiting strikes in sectors that are essential to the community is deemed to serve a legitimate purpose, as strikes in these sectors could pose a threat to public interest, national security, and/or public health. Simply banning strikes, however, even in essential sectors—particularly when they are extensively defined, for example, as “energy” or “health”—is not deemed proportionate to the specific requirements of each sector. At most, the introduction of a minimum service requirement in these sectors might be considered in conformity with the ESC.[footnoteRef:315] The most comprehensive analysis of the right to strike has been made under the ESC. The ECtHR has engaged in a more limited exploration of trade unions, which includes upholding workers' right to strike. [314:  COE. Conclusions: United Kingdom. (XV-1).]  [315:  COE. Conclusions I. Statement of Interpretation on Article 6§4; ECSR. Confederation of Independent Trade Unions in Bulgaria, Confederation of Labour “Podkrepa” and European Trade Union Confederation v. Bulgaria. Collective Complaint No. 32/2005. October 16, 2006.] 

Relevant Provisions

	ESC 
Art. 5 – The right to organize: With a view to ensuring or promoting the freedom of workers and employers to form local, national or international organizations for the protection of their economic and social interests and to join those organizations, the Parties undertake that national law shall not be such as to impair, nor shall it be so applied as to impair, this freedom. The extent to which the guarantees provided for in this article shall apply to the police shall be determined by national laws or regulations. The principle governing the application to the members of the armed forces of these guarantees and the extent to which they shall apply to persons in this category shall equally be determined by national laws or regulations.
Art. 6 – The right to bargain collectively: With a view to ensuring the effective exercise of the right to bargain collectively, the Parties undertake:
1. to promote joint consultation between workers and employers;
2. to promote, where necessary and appropriate, machinery for voluntary negotiations between employers or employers' organizations and workers' organizations, with a view to the regulation of terms and conditions of employment by means of collective agreements;
3. to promote the establishment and use of appropriate machinery for conciliation and voluntary arbitration for the settlement of labor disputes; and recognise:
4. the right of workers and employers to collective action in cases of conflicts of interest, including the right to strike, subject to obligations that might arise out of collective agreements previously entered into.
Art. 19(4)(b) – The right of migrant workers and their families to protection and assistance: With a view to ensuring the effective exercise of the right of migrant workers and their families to protection and assistance in the territory of any other Party, the Parties undertake: … 4. to secure for such workers lawfully within their territories, insofar as such matters are regulated by law or regulations or are subject to the control of administrative authorities, treatment not less favourable than that of their own nationals in respect of the following matters:
a. remuneration and other employment and working conditions;
b. membership of trade unions and enjoyment of the benefits of collective bargaining…
Art. 22 – The right to take part in the determination and improvement of the working conditions and working environment: With a view to ensuring the effective exercise of the right of workers to take part in the determination and improvement of the working conditions and working environment in the undertaking, the Parties undertake to adopt or encourage measures enabling workers or their representatives, in accordance with national legislation and practice, to contribute: 
a. to the determination and the improvement of the working conditions, work organization and working environment; …
c. to the organization of social and socio-cultural services and facilities within the undertaking; 
d. to the supervision of the observance of regulations on these matters.

Charter of Fundamental Rights of the European Union,[footnoteRef:316] Art. 28: Workers and employers, or their respective organisations, have, in accordance with Union law and national laws and practices, the right to negotiate and conclude collective agreements at the appropriate levels and, in cases of conflicts of interest, to take collective action to defend their interests, including strike action. [316:  Official Journal of the European Communities. Charter of Fundamental Rights of the European Union. OJ C 364/01. December 7, 2000.] 





Case Relating to Trade Unions and the Right to Strike
European Trade Union Confederation (ETUC)/Centrale Générale des Syndicats Libéraux de Belgique (CGSLB)/Confédération des Syndicats Chrétiens de Belgique (CSC)/Fédération Générale du Travail de Belgique (FGTB) v. Belgium (ECSR)(2011). The ECSR held in favour of the complainant trade unions, finding that although Belgium’s Constitution and statutes did not enshrine a right to strike, this right (as understood under Article 6(4) of the ESC) was guaranteed in “established and undisputed” domestic case law. The Court also concluded that the restrictions on activities of strike pickets, under Belgian law, were incompatible with Article G of the ESC and constituted a violation of the right to strike under Article 6(4).[footnoteRef:317] [317:  ECSR. European Trade Union Confederation (ETUC)/Centrale Générale des Syndicats Libéraux de Belgique (CGSLB)/Confédération des Syndicats Chrétiens de Belgique (CSC)/Fédération Générale du Travail de Belgique (FGTB) v. Belgium Collective Complaint 59/2009. September 13, 2011.] 

Enerji Yapi-Yol Sen v. Turkey (ECtHR)(2008). Where a circular was issued by the government banning all civil servants from taking strike action, the Court held that the right to strike was not absolute and subject to restrictions. Moreover, the Court concluded that a ban on strike action could be imposed on civil servants, but it could not deprive all civil servants of the right to strike.[footnoteRef:318] [318:  ECtHR. Enerji Yapi-Yol Sen v. Turkey. App. No. 68959/01. April 21, 2009.] 

Unison v. The United Kingdom (ECtHR)(2002). A trade union for public service employees, including healthcare providers in hospitals, challenged a decision preventing it from organizing strikes.  The Committee held that the right to form trade union does not implicitly create a right to strike and declared the application inadmissible.[footnoteRef:319] [319:  ECtHR. Unison v. The United Kingdom. App. No. 53574/99. January 10, 2002.] 

RIGHT TO DUE PROCESS AND RELATED RIGHTS
This section discusses four aspects of the right to due process and related rights: the interpretation of the right to a fair hearing; the guarantee of effective remedy; the protection of privacy and reputation; and the protection of freedom of expression and information. With respect to health care providers, these rights come into play when legal challenges concerning their conduct are lodged against them. The ECtHR has provided extensive interpretation of the right to a fair hearing, which is protected in Article 6 of the ECHR. This right encompasses matters such as licensing and medical negligence.
RIGHT TO A FAIR HEARING
The right to a fair hearing, as protected by Article 6 of the ECHR, entitles every individual to “a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.”  This right applies to the process of determining the individual’s civil rights or criminal charges brought against her/him. It also applies to all related proceedings between the State and the individual or between private parties—the result of which is "decisive" for civil rights and obligations.[footnoteRef:320] Administrative proceedings do not necessarily need to comply with Article 6, provided that, at some point, there is an opportunity to appeal to a judicial process that does adhere to Article 6 standards. Similarly, legal proceedings do not need to meet fair trial standards at each stage of the process. Rather, courts will assess whether the proceedings, taken together as a whole, constitute a fair trial. [320:  ECtHR. Ringeisen v. Austria. App. No. 2614/65. July 16, 1971.] 

In civil proceedings, a litigant has the rights to real and effective access to a court, notice of the time and place of the proceedings, a real opportunity to present her/his case, and a reasoned decision. There is no express requirement for legal aid in civil cases. In order to give effect to the right of access and the need for fairness, however, some assistance may be required in certain cases.[footnoteRef:321]  [321:  ECtHR. Airey v. Ireland. App. No. 6289/73. October 9, 1979; ECtHR. P and Ors v. The United Kingdom, App. No. 11209/84; 1234/84; 11266/84; 11386/85. November 29, 1988.] 

Additionally, under this right, the principle of the "equality of arms" (both parties have equal procedural access to the court) does apply and can be violated by mere procedural inequality.[footnoteRef:322] This right establishes that both parties have a right to be informed of the other’s submissions and other written material and have a right to reply.[footnoteRef:323] [322:  ECtHR. Fischer v. Austria. App. No. 33382/96. January 17, 2002.]  [323:  ECtHR. Dombo Beheer BV v. The Netherlands. App. No. 14448/88. October 27, 1993.] 

Relevant Provisions

	ECHR, Art. 6: In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice.



Case Relating to the Right to a Fair Hearing
Konig v. Germany (ECtHR)(1978). As the result of disciplinary proceedings, a doctor was found to be unfit for practice. He then complained about the length of the proceedings. The Court found the right to practice medicine to be a civil right and that the length of the proceedings exceeded the 'reasonable time' required under Article 6 (more than 10 years of appeals process).[footnoteRef:324] [324:  ECtHR. Konig v. Germany. App. No. 6232/73. June 28, 1978.] 

RIGHT TO AN EFFECTIVE REMEDY
The right to an effective remedy establishes that the availability of a remedy must include the determination of the claim and the possibility of redress.[footnoteRef:325] Under this right, all procedures, including judicial and nonjudicial, will be examined.[footnoteRef:326] This right also establishes that the nature of the remedy required to satisfy the obligation under the cited right depends upon the nature of the alleged violation. In most cases, compensation will suffice. In all cases, the remedy must be "effective" in both practice and law, meaning that there must not be undue interference by State authorities.[footnoteRef:327] This right requires that the authority with the ability to provide the remedy must be independent of the body alleged to have committed the breach.[footnoteRef:328] [325:  ECtHR. Klass v. Germany. App. No. 5029/71. September 6, 1978.]  [326:  ECtHR. Silver v. The United Kingdom, App No. 5947/72; 6205/73; 7052/75; 7061/75; 7107/75; 7113/75; 7136/75. March 25, 1983.]  [327:  ECtHR. Aksoy v. Turkey. App. No. 219987/93. December 18, 1996.]  [328:  ECtHR. Khan v. The United Kingdom, App. No. 35394/97. October 4, 2000; ECtHR. Taylor-Sabori v. The United Kingdom, App. No. 47114/99. January 22, 2003.] 

Relevant provisions

	ECHR, Art. 13 Everyone whose rights and freedoms as set forth in this Convention are violated shall have an effective remedy before a national authority notwithstanding that the violation has been committed by persons acting in an official capacity.



Case Relating to the Right to an Effective Remedy
Aksoy v. Turkey (ECtHR)(2011). Where an individual claimed that he has been tortured by agents of the State, the Court held that the right to an effective remedy consists of “a thorough and effective investigation capable of leading to the identification and punishment of those responsible and including effective access for the complainant to the investigatory procedure”—in addition to payment of compensation where appropriate .[footnoteRef:329] [329:  ECtHR. Aksoy v. Turkey. App. No. 26211/06. January 12, 2011. para. 98.] 

RIGHT TO PROTECTION OF PRIVACY AND REPUTATION
The right to protection of privacy and reputation protects the private life of the individual. For example, it provides protection against the unlawful bugging of telephone calls.[footnoteRef:330] Under this right, protection can extend to certain behavior and activity that takes place in public, depending on whether the individual had a "reasonable expectation of privacy" and whether that expectation was voluntary waived.[footnoteRef:331] This right also requires that, in addition to refraining from arbitrarily interfering, the State take measures necessary for ensuring the respect of this right, such as protecting it from third party abuse.[footnoteRef:332] [330:  ECtHR. Halford v. The United Kingdom. App. No. 20605/92. June 25, 1997. (concluding that bugging of private telephone calls made to an office telephone could constitute a breach of Article 8).]  [331:  ECtHR. Von Hannover v. Germany. App. No. 40660/08; 60641/08. February 7, 2012.]  [332:  ECtHR. Von Hannover v. Germany. App. No. 40660/08; 60641/08. February 7, 2012. paras. 98-99.] 

Relevant Provisions

	ECHR
Art. 8: 
1. Everyone has the right to respect for his private and family life, his home and his correspondence. 
2. There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.
Art. 10: 
1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.
2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prECSRibed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary.
Art. 13: Everyone whose rights and freedoms as set forth in this Convention are violated shall have an effective remedy before a national authority notwithstanding that the violation has been committed by persons acting in an official capacity.



RIGHT TO FREEDOM OF EXPRESSION AND INFORMATION
The right to freedom of expression and information protects the individual from the restriction by the government to receive information that others may wish to impart. However, under this right, the State has no positive obligation to collect and disseminate information on its own motion.[footnoteRef:333] This right establishes that civil servants, insofar as they should enjoy public confidence, can be protected from "offensive and abusive verbal attacks.” Even in such cases, however, civil servants have a duty to exercise their powers by reference to professional considerations only, without being unduly influenced by personal feelings.[footnoteRef:334] [333:  ECtHR. Guerra and Ors v. Italy. App. No. 14967/89. February 19, 1998.]  [334:  ECtHR. Yankov v. Bulgaria. App. No. 39084/97. March 11, 2004.] 

While rights to impart and receive information are not each enshrined under an article, they have been interpreted as part of the right to freedom of expression, which is protected by Article 10 of the ECHR. Moreover, freedom of expression can be restricted legitimately, through application of Article 8, to protect the rights and reputation of others. For example, the media does not have an absolute right to publish unwarranted attacks on public officials.
Relevant Provisions

	ECHR, Art. 10 (1): Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.




Case Relating to the Right to Freedom of Expression and Information
Sosinowska v. Poland (ECtHR)(2011). A physician was sanctioned by the medical board for criticizing another physician’s decisions on diagnosis and treatment of the ward’s patients. The Court found that the medical board’s interference constituted a violation of Article 10, holding that the sanction “was not proportionate to the legitimate aim pursued and, accordingly, was not ‘necessary in a democratic society.’”[footnoteRef:335] [335:  ECtHR. Sosinowska v. Poland. App. No. 10247/09. October 18, 2011. 
] 
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3.1 INTRODUCTION


 


This chapter elaborates on the main 


standards


 


that safeguard human rights in patient care within Europe


, which 


include those established and interpreted by the European Union (EU), 


the Council of Europe 


(


COE)


,


 


the Eur


opean 


Court of Human Rights (


ECtHR)


,


 


and the European Committee of Social Rights (ECSR). As in the preceding chapter 


on the international framework, this chapter is divided into three 


sections. The first section 


d


escr


ibe


s


 


key sources 


within the region governing human rights in patient care.


 


The second section examines patients’ rights and 


includes subsections that discuss the standards and relevant interpretations connected to a particular right within 


three


 


particularly 


comm


on


 


health


-


related contexts: mental health, infectious diseases, and sexual and 


reproductive rights


. 


These subsections provide examples of potential violations based on case law. 


It is worth 


underscoring here that these three contexts are merely used as


 


examples and that human rights violations (and 


therefore, the application of human rights standards) can occur beyond this limited set of patient care


-


related 


contexts. 


The third section focuses on the rights of health care providers


 


and discusses 


the sta


ndards and relevant 


interpretations 


of 


each 


particular


 


provider


 


right


 


that stem


 


from relevant


 


case law.


 


3


.2 KEY SOURCES


 


The 


standards included in this chapter include those from


 


binding treaties, such as the 


Convention for the 


Protection of Human Rights an


d Fundamental Freedoms 


(


otherwise known as the “


European C


onvention on 


Human Rights”


)


(ECHR)


 


and the 


original and revised 


European Social Charter (ESC)


, as well as those included in non


-


binding instruments


.


 


The treaties referenced below have come from 


either the European Union (EU)


 


or the COE


. 


Some non


-


binding instruments have also been developed by these 


organizations


, but there are others that have 


emanated from other actors, including civil society


 


groups


.


 


The EU is an economic and political partners


hip of 28 


European 


m


ember states


, created following World War II for 


the purposes of fostering economic cooperation among its members. Despite its economic nature, the EU 


considers human rights and equality to be core values and has developed instruments t


hat are relevant to patient 


care and human rights.


 


EU law has the same level of legal authority as national law for all its member states


 


and 


must be transposed into national law. 


As seen below, some EU directives address matters that are relevant to 


patie


nt care. A “directive”


 


is a type of EU legislative act


 


that set


s


 


out goals


 


for member


 


states to achieve, and 


m


ember states are free to determine how they will


 


devise their laws and


 


implement these goals. 


 


The 


COE


 


is 


a non


-


EU body that 


focuses on protection


 


of human rights, democracy, and the rule of law in the 


European region 


and is


 


located in Strasbourg, France. It 


consist


s


 


of seven bodies, known as “institutions,”


 


that help 


the COE carry out its functions


. All those states that have ratified 


the ECHR are 


members of the COE, and 


as of this 
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