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 The Problem of Dual Loyalty and Human Rights
The problem of dual loyalty – simultaneous obligations, express or implied, to a patient and to a third party, often the state – continues to challenge health professionals. Health professional ethics have long stressed the need for loyalty to people in their care. In the modern world, however, health professionals are increasingly asked to weigh their devotion to patients against service to the objectives of government or other third parties. Dual loyalty poses particular challenges for health professionals throughout the world when the subordination of the patient’s interests to state or other purposes risks violating the patient’s human rights. Efforts to bolster ethical codes to address these challenges have only marginally succeeded, as will be discussed in Chapter II.
The goals of this project are to identify the dimensions of dual loyalty and to propose guidelines and mechanisms for the prevention of complicity by health professionals in human rights violations. This introductory chapter defines what dual loyalty is, explains how professional ethics and human rights relate in solving dual loyalty problems, and explores the obligations of health professionals to respect human rights. These introductory comments provide the background for a description of the motivation for and scope of this project.
The Concept of Dual Loyalty
Since ancient times, many societies have held healthcare professionals to an ethic of undivided loyalty to the welfare of the patient. Current international codes of ethics1 generally mandate complete loyalty to patients. The World Medical Association (WMA) Declaration of Geneva, the modern equivalent of the Hippocratic Oath, asks physicians to pledge that “the health of my patient shall be my first consideration” and to provide medical services in “full technical and moral independence.”2 The WMA International Code of Medical Ethics states that “a physician shall owe his patients complete loyalty and all the resources of his science.”3 
In practice, however, health professionals often have obligations to other parties besides their patients – such as family members, employers, insurance companies and governments – that may conflict with undivided devotion to the patient. This phenomenon is dual loyalty, which may be defined as clinical role conflict between professional duties to a patient and obligations, express or implied, real or perceived, to the interests of a third party such as an employer, an insurer or the state.4 The dual loyalty problem is usually understood in the context of a relationship with an individual patient. In many parts of the world, however, clinicians have responsibilities to communities of patients, for prevention, health education and clinical care. Dual loyalty conflicts can and do arise in these settings as well.
In cases where dual loyalty exists, elevating state over individual interests may nevertheless serve social purposes often accepted as justifiable.5 Evaluations for adjudicative purposes are a common example. A medical evaluation of an individual’s condition that is relevant to resolution of a lawsuit or a claim for disability benefits requires the health professional to express opinions about individuals that may result in their exclusion from desired benefits or their being deprived of a desired outcome. Such an evaluation is generally accepted as a justifiable departure from complete loyalty to the individual because of the overriding need for objective medical evidence to resolve the claim in a fair and just manner. 
Such socially and legally accepted departures from undivided loyalty to the patient are not restricted to evaluations. For example, a health professional may be required to breach confidentiality in a relationship with a patient in order to protect third parties from harm or to notify a health authority of communicable diseases for health surveillance purposes. However, in all circumstances where departure from undivided loyalty takes place, what is critical to the moral acceptability of such departures is the fairness and transparency of the balancing of conflicting interests, and the way in which such balancing is, or is not, consistent with human rights. 
Dual Loyalty and Human Rights
Dual loyalty becomes especially problematic when the health professional acts to support the interests of the state or other entity instead of those of the individual in a manner that violates the human rights of the individual. The most insidious human rights violations stemming from dual loyalty arise in health practice under a repressive government, where pervasive human rights abuses, combined with restrictions on freedom of expression, render it difficult both to resist state demands and to report abuses. In addition, closed institutions, such as jails, prisons, psychiatric facilities and the military, impose high demands for allegiance on health professionals even in the face of often-common human rights violations against individuals held there. But violations of human rights at the behest of the state by health professionals also take place in open societies, for example, in cases of institutionalized bias or discrimination against women, members of a particular ethnic or religious group, refugees and immigrants, or patients who are politically or socially stigmatized. Violations of people’s rights of access to health care may also arise from policies imposed by governments, or in health systems, including privately managed health systems, in which health professionals are called upon to withhold treatment from certain groups of people in discriminatory ways. 
The problem is compounded when the health professional’s conduct is constrained by pressure to yield to other powerful interests, especially those of the state. The pressure may be a product of legal requirements, threats of professional or personal harm for non-compliance, the culture of the institution or society where the professional practices, or even the professional’s own sense of duty to the state.6 In repressive political regimes or in closed institutions like prisons and jails, the personal consequences can be quite severe. 
Human Rights, Bioethics and the Resolution of Dual Loyalty Conflicts 
Many health professionals are generally familiar with bioethical frameworks to assist in resolving difficult clinical dilemmas, typically arising in end-of-life situations or in the context of limited resources. Less familiar to health professionals is analysis of the human rights dimensions to healthcare practice.7 This project seeks to extend the ambit of health professionals’ decision making to include the protection of patients’ human rights in cases of dual loyalty. The frameworks of bioethics and human rights each present approaches to resolving competing claims in principled ways. Where dual loyalty conflicts are associated with human rights violations, it is essential for health professionals to recognize the contributions human rights approaches can make. The following sections outline the respective approaches: one based on human rights and another on bioethics, and how their complementarities can be used to resolve dual loyalty conflicts that threaten violations of human rights. 
Human Rights 
Human rights have best been described as “rights of individuals in society” that take the form of “…legitimate, valid, justified claims – upon his or her society – to various ‘goods’ and ‘benefits’” deemed essential for dignity and well-being.”8 These claims are not abstractions or based on natural law, social contract, or political theory but stem from international governmental consensus around moral principles considered universal. In the modern era, they were first embodied in the Universal Declaration of Human Rights (UDHR), adopted in the aftermath of World War II, and then extended through international treaties. Grounded on the premise that “all human beings are born free and equal in dignity and rights,”9 the UDHR enumerates specific rights, many of which have been adopted in international and regional treaties that bind states that have ratified the treaties.10 Once a treaty is ratified by a state, it becomes law in the state and binds its conduct. 
Human rights obligations generally impose duties upon the state rather than private individuals and entities. But the state/private distinction does not fully do justice to the scope of human rights obligations. In certain circumstances, the state has a duty to assure that the conduct of private actors is consistent with human rights. Thus, for example, states have obligations not merely to refrain from racial discrimination but to “prohibit and bring to an end” to discrimination, including racial discrimination, by “any person, group or organization”11 that interferes with “the right to public health, medical care, social security and social services.”12 Similarly, states have obligations to protect the rights of workers in relations with employers. 
Operationalizing the UDHR, principally an aspirational document, are two foundational human rights treaties: the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights.13 The former recognizes principally the rights to life, liberty, security of the person, freedom from torture and cruel, degrading and inhuman treatment, freedom from unjust discrimination, due process of law, and free expression and association. These rights are not subject to balancing against other state interests and none may be “derogated,” or suspended, unless the state officially proclaims the existence of a national emergency and only to the extent “strictly necessary” to meet the exigencies of the situation; and, any derogation cannot involve discrimination on the basis of race, color, sex, language, birth, property,14 religion or social origin.15 Moreover, certain rights, including the right to be free from torture and cruel, inhuman, or degrading treatment can never be subject to derogation. 
The obligations not to engage in discrimination on the basis of race and gender have been elaborated with more specificity in the Convention on the Elimination of all forms of Racial Discrimination and the Convention for the Elimination of all forms of Discrimination against Women. Under these conventions, states are bound not to engage in discrimination themselves and also to take affirmative steps to eliminate discrimination in society. Moreover, the conventions prohibit discriminatory effects of policies and practices as well as intentional discrimination. 
Nations have also adopted a treaty specific to the problem of torture, the Convention Against Torture and Other Cruel, Inhuman and Degrading Treatment and Punishment, which sets out both standards of conduct for states and monitoring mechanisms by UN bodies. Other treaties also bear on health and indirectly on the conduct of health professionals. The Convention on the Rights of the Child systematically sets out states’ obligations to children. Another convention, dating from 1951, sets out the requirements of states in the treatment of refugees. 
In addition, the United Nations General Assembly has promulgated standards and guidelines designed to protect human rights of prisoners, people with mental illness and mental retardation, and other vulnerable groups. 
The International Covenant on Economic, Social and Cultural Rights (1966) sets forth obligations states have to meet people’s basic material needs, to protect the family as an institution, and to establish rights to work, health, social security and housing, among others. For health professionals, the most important provision is Article 12, which provides that “Every human being is entitled to the enjoyment of the highest attainable standard of health conducive to living a life in dignity.” In 2000, the UN Committee responsible for interpretation of this Covenant issued a General Comment, or explanation of Article 12 that, while not binding, does serve as a useful guide for monitoring.16 
The Committee interpreted Article 12 consistent with past interpretations of the Covenant on Economic, Social and Cultural Rights as imposing three types of duties on governments. The first core obligation is to respect, requiring states to refrain from interfering directly or indirectly with the enjoyment of the right to the highest attainable standard of health, for example, by denying or limiting equal access to health care for all persons, engaging in state-sponsored discrimination in health services, marketing unsafe drugs, or limiting access to family planning and reproductive health services. The second is the obligation to protect, requiring states to prevent third parties from interfering in the right to the highest attainable standard of health, for example, by permitting providers to discriminate or by failing to control marketing of medicines and harmful products like tobacco. The third is the obligation to fulfill, requiring states to adopt appropriate legislative, administrative, budgetary and other steps toward the full realization of the right to the highest attainable standard of health.17 This obligation requires states to have a national strategy for enabling all members of society to achieve the highest attainable standard of health, to assure that marginalized groups have access to clean water, education and essential health services, to immunize its population against communicable diseases, to provide information to prevent the spread of disease, and to take other steps the Committee sets out.18 
Although fulfillment of the right to the highest attainable standard of health is subject to resource limitations and of course does not require that every health service (e.g. cosmetic surgery) be made available to all, the Committee makes clear that the Covenant obliges “each State party to take the necessary steps to the maximum of its available resources and failure to do so constitutes a violation.” Moreover, the Committee sets out “core” obligations that exist irrespective of resource constraints. These include, among others, non-discriminatory and equitable access to health care services “especially for marginalized groups,” maternal and child health care services, availability of immunizations against infectious diseases, a public health strategy for the society, essential drugs and access to information about the main health problems in the community.19 
The rights described in the two foundational covenants are mutually reinforcing and are commonly said to be indivisible. A person cannot enjoy political freedoms unless he or she has the education to be able to exercise those freedoms. Similarly, a person who has access to health care is nonetheless denied health and well-being if forced to live in a repressive society. The connections are evident, too, on a macro scale: as Amartya Sen has explained, no substantial famine has occurred in a democratic country.20 In Chapter II, greater detail about how these human rights apply to specific problems of dual loyalty is provided. 
In sum, the most basic and fundamental purpose of human rights is to respect and protect individual persons. For health professionals, a human rights framework provides a steady moral compass, a blueprint of a just and humane social order that at its core articulates the principles of the dignity and equality of every human being. Decisions made to respect, protect, and fulfill human rights therefore seek to ensure that a rights analysis informs how such conflicts can be resolved. Put another way, a human rights analysis enables the health professional to resolve these conflicts by reference to an agreed-upon, universally applicable set of moral principles. In health care settings, consideration of human rights concerns, as elaborated through the various instruments, conventions and treaties discussed above, should be a requisite for resolving dual loyalty conflicts. 
Bioethics
Bioethics is a discipline that enables clinicians to engage in analyses that will determine their courses of action in particularly compelling and morally complex clinical situations. Bioethical analysis can help health professionals address the difficult dilemmas that arise in every day clinical work and provide guidance for identifying rational arguments to substantiate their moral choices in ways that aim to be reasoned and constant. 
There are at least two aspects to such a bioethics paradigm: one is ethics formulated as professional codes of conduct that seek to provide guidance to clinicians facing ethical dilemmas21 and the other is the process of resolving clinical dilemmas through philosophical reasoning. A widely recognized framework for resolving morally difficult situations in health care identifies four ethical principles and addresses their scope of application.22 It has been argued that these four principles together with concern for their scope or coverage “encompass most if not all of the moral issues in health care” and reflect the range of moral commitments or options available to support the resolution of competing choices.23 These have been laid out as: 
· Respect for the decision-making ability of autonomous persons (autonomy or self-determination); 
· The duty to maximize benefit to the person or people in care (beneficence); often taken together with 
· The mandate to avoid the causation of harm (non-maleficence); and,
· Fairness in deciding competing claims, often to resources, but also to human rights and laws or social policy (justice). 
Within this framework, bioethical reasoning invokes the application of these principles in a thoughtful and systematic way to provide guidance for appropriate decisions when faced with a clinical or patient-management dilemma. By balancing these principles, and taking into account the contextual factors in which the dilemma occurs as well as the evidentiary support data, clinicians will more often than not make decisions about what they ‘ought’ to do. 
More recent developments have sought to expand the scope of bioethics to include its application beyond the individual clinical encounter to considerations of the health of an entire population.24 It is now widely recognized that societal factors, such as socioeconomic inequalities, discrimination and a lack of respect for dignity have profound effects on health status and life expectancy, 25 and that health disparities are increasingly a matter of ethical concern.26 This provides a compelling reason for the health sector to identify the moral basis for policies and programs that affect the interests and well-being of groups and populations. However, there is no dominant or presently coherent body of ethical theory, much less one that commands international consensus, on society’s obligations in the public health domain27 — though reliance on the principle of justice to resolve ethical dilemmas in public health in the most fair manner remains attractive.28 While each of the four principles may have possible application, depending on the specific nature of violations, human rights offers a societal level framework for identifying, understanding, and responding to the social determinants of health.29 
Human Rights and Bioethics 
In many ways, human rights and bioethics complement each other. The four principles speak strongly to key human rights concepts. The interdiction against participation by health professionals in torture, a key human rights prohibition,30 is grounded in non-maleficence, the duty to do no harm. Respecting women’s autonomy on reproduction promotes health and the right of access to reproductive health care while combating gender discrimination. Acting in accord with the principle of justice, clinicians who promote fairness in their management of patients—for example, by eschewing racial and gender bias —also uphold human dignity. 
The four principles are, in general, consistent with human rights tenets. Yet the principles do not focus on compliance with human rights standards. Indeed, bioethics often treats human rights compliance as just one of many competing obligations to be considered.31 Moreover, the four principles do not provide a method for arriving at concrete decisions – particularly decisions about how to prioritize competing principles. Historical traditions in North America tend, in practice, to privilege individual autonomy over other principles,32 but even there none of the principles has inherent primacy. Various moral theories and philosophical traditions may be invoked to give relative weights to the four principles in particular circumstances.33 
As a result, there is space for enormous variability in moral decision-making. Moral disagreements per se are not a bad thing and should not make us skeptical about bioethical reasoning. But such disagreements become problematic when human rights are at stake. Therefore, as stated earlier, in health care settings, consideration of human rights concerns, as elaborated through the various international human rights instruments, conventions and treaties should be a pre-requisite for resolving dual loyalty conflicts. 
Although not usually the case, it is possible in theory for the process of ‘ethical’ reasoning to arrive at decisions that are inconsistent with human rights. Two examples illustrate the potential disassociation between bioethical reasoning and the human rights approach. 
· Not everyone who needs dialysis and renal transplant can receive such treatments. In clinical practice, decisions about eligibility for renal dialysis involve some form of explicit rationing, usually in the form of agreed-upon criteria for entry into and/or maintenance on the program. Bioethical reasoning is usually critical to informing the development of such criteria, which typically balance beneficence and respect for patient autonomy with considerations of likely capacity to benefit, based on the medical utility of treating any given patient. Typically, patients with other risk factors who have lower likelihood of success on a transplant program are excluded at the outset, so that resources are allocated to those who can “most benefit” from the program. Although some lose out while others gain, ethical reasoning can justify the decision on the basis that all patients are subjected to the same criteria. Unfairness would only be demonstrable if an individual was unfairly treated in the process. Bioethical reasoning, even in its application of the principle of justice, is weaker where criteria for program eligibility discriminate against whole groups of people, usually those for whom social stratification and disadvantage have created social patterning of the risk factors that lead to the individual’s disqualification.34 As a result, group disadvantage may be weakly addressed in a bioethics framework, and the effects of discrimination against whole groups receive less emphasis in the balancing of bioethical principles. 

In contrast, human rights standards would view the problem through the prism of discrimination. Analysis would focus on whether clinical protocols were directly or indirectly resulting in unfair treatment, not only of individuals but also of groups subjected to social inequalities.35 Less emphasis would be placed on the capacity for individual benefit or on questions of autonomy or beneficence. As a result, application of a human rights framework may result in somewhat different decisions about what is fair and just in renal dialysis, particularly because of its capacity to discern group patterning and consider the implications of racial or other prohibited forms of discrimination in decisions about the fairness of a policy.36 
· A second example further illustrates the potential for divergence between human rights and bioethics approaches. In 1997, the provincial health department asked a teaching hospital in Cape Town, South Africa to implement a policy of non-treatment for illegal immigrants, and to report all such immigrants to the Department of Home Affairs.37 In deliberating whether to implement this policy, the ethics committee of the institution concluded that while containing costs in health care was a legitimate objective for public policy and that the health services were entitled to protect scarce resources for citizens or legitimate immigrants, it was not the health professional’s role to be part of such gate-keeping. As a result, the hospital issued an order that placed the onus onto hospital clerical staff to identify and report illegal immigrants seeking health care, sparing the clinicians from such a responsibility. The inherent discriminatory context in which such gate-keeping was to take place, and the potential violations of human rights that may result from mandatory reporting, did not enter sufficiently into the ethical reasoning process. Indeed, in many ways, the policy mimicked earlier policies implemented by the apartheid government in its attempts to arrest anti-apartheid activists seeking medical care at state hospitals for injuries sustained in civil disobedience protests.38

In contrast, a human rights approach starts and concludes with the issues of discrimination and access to health care, irrespective of who conducts the gate-keeping. Any policy that results in significant violations of human rights that can not be adequately justified by public health criteria39 would be deemed unacceptable. 
In sum, both the human rights and bioethics approaches generally attempt to promote morally desirable outcomes. Just as bioethics reasoning seeks to balance contrasting principles, human rights approaches sometimes have to balance competing rights.40 Yet, even though in recent years many professional bodies have adopted human rights principles in their ethical codes,41 there has been insufficient attention paid to bringing these two paradigms or discourses together conceptually. It is possible to operate within an ethics framework in ways that focus only on the dyadic relationship of the clinician and patient without considering the context in which that relationship is constructed. Likewise, there is little uniformity on how to weigh conflicting principles of bioethics or how far to extend their scope. In the case of dual loyalty, respect for human rights (insofar as this connotes respect for human dignity and the inviolability of personhood) is a pre-condition to engaging in ethical decision-making. Where human rights are at stake in a dual loyalty conflict, it is necessary to look to human rights norms to guide the resolution of these conflicts. 
The Obligation of Health Professionals to Respect Human Rights
As discussed earlier, human rights obligations generally fall to governments, not to individuals. But the power and legal standing of human rights norms have enormous implications for the behavior of health professionals. Most generally, the International Covenant on Civil and Political Rights declares that all people have “a responsibility to strive for the promotion and observance of the rights recognized” in the Covenant.42 
Beyond this general obligation, applicable to the health professional as citizen,43 are specific obligations imposed by the nature of professionalism, reinforced by the authority given through licensing. Professionalism entails a social pact in which society and its institutions accord the health professional status, power and prestige in exchange for a guarantee that he or she will meet certain standards of practice. It is these expectations that bestow upon health professionals a particular obligation to respect their patients’ human rights. 
How might a health professional become complicit in a human rights violation? First, when employed by or acting on behalf of the state, health professionals may become agents through which the state commits a violation, for example, by participating in torture of an individual at the behest of state interrogators. 
Second, even in private doctor-patient encounters, health professionals can become complicit in violations by adhering to – and thus furthering – state health policies and practices that unjustly discriminate on the basis of race, sex, class, or other prohibited grounds, or that deny equitable access to health care. Where the state has failed to take necessary steps to establish a health system that affords equitable access to health services, the health professional participating in that system has an obligation to press for alternative policies designed to end the violations. 
Third, even where no explicit state policy is involved, in circumstances where the health professional engages in cultural or social practices that violate human rights, for example, “virginity examinations” or genital mutilation of women, he or she becomes the vehicle by which the violation is accomplished. Most human rights treaties require states to take affirmative steps to end social or cultural practices that discriminate or otherwise violate the human rights of individuals in private relationships, thereby making it clear that tolerance of the underlying conduct is impermissible. 
For example, the Convention on the Elimination of all forms of Discrimination against Women (CEDAW) provides that states parties “shall take all appropriate measures…to modify the social and cultural patterns of conduct of men and women, with a view to achieving the elimination of prejudices and customary and all other practices which are based on the idea of the inferiority or the superiority of either of the sexes or on stereotyped roles for men and women.”44 The Convention on the Elimination of all forms of Racial Discrimination contains similar language. The commitment to eliminating discrimination in the sphere of civil life thus creates a norm that should govern the conduct of a private health professional as much as it does the state and its citizenry. 
The language of ethical codes guiding medical and nursing practice increasingly reinforces values that derive from international human rights law.45 Indeed, many professional associations have explicitly adopted human rights language in their own ethical principles.46 Numerous ethical codes and declarations hold that protecting the human rights of patients is considered within the scope of professional duty. Both the World Medical Association and the International Council of Nurses have affirmed the centrality of human rights in health practice.47 The WMA Declaration of Tokyo focuses on avoiding complicity of health professionals in torture, linking a human rights obligation to fundamental ethical norms: “a doctor must have complete clinical independence in deciding upon the care of a person for whom he or she is medically responsible. The doctor’s fundamental role is to alleviate the distress of his or her fellow men, and no motive, whether personal, collective or political, shall prevail against this higher purpose.”48 The International Council of Nurses’ Ethical Concepts Applied to Nursing Code emphasizes that “inherent in nursing is respect for life, dignity, and the rights of man.”49 The Code goes on to elaborate that the care provided by nurses must not be restrained by “considerations of nationality, race, creed, color, age, sex, politics or social status.”50 
Dual Loyalty and Human Rights: The Need for this Project
As noted above, subordinating loyalty to the patient to the interests of the state is only permissible to serve a higher social purpose. Violations of human rights cannot constitute permissible social purposes. Professional conduct that abets human rights abuse is thus illegitimate. In recent years there has been increasing attention by health professionals and professional associations to promoting, and even leading, efforts to promote human rights. They have done this through promulgation of standards and, even more importantly, through actions to protect the human rights of patients. However, four sets of problems remain: 
The Extent of Dual Loyalty Problems
In a wide variety of contexts, settings and clinical roles, health professionals are subjected to demands by governments (and in certain circumstances by other powerful third parties) to subordinate their patients’ human rights to third party interests, usually those of the state. The structure of employment relationships, including sources of compensation, supervision and legal authority; expectations to defer to embedded social practices even if they violate human rights; and the state’s ability to apply pressure to secure compliance with its demands, all render it difficult for health professionals to maintain fidelity to patients’ human rights. As a result, dual loyalty conflicts resulting in human rights violations are common. The variety of circumstances and settings in which violations of human rights take place on account of dual loyalty are described in the next chapter. 
The Lack of Education and Training
In some parts of the world, awareness of the relevance of human rights to clinical and community practice is increasing. Nevertheless, health professionals do not usually receive training and guidance to identify situations where dual loyalty violates a person’s human rights and even less so on how to formulate and implement appropriate responses. Existing guidelines and ethical codes for health professionals do not provide a firm foundation for assessment of the state’s demands. Health professionals lack clear guidance concerning the evaluation of state and other third party demands for subordination of patients’ interests. In many cases, the state claims that subordinating patients’ interests serves the common good, for example, by enhancing prison security or compelling drug-abusing mothers to receive treatment. But existing guidelines and ethical codes do not advise health professionals how to evaluate these claims – and how to determine when protecting the human rights of patients requires that health professionals turn state interests aside.51 
Guidance is especially murky in cases where state complicity consists only of health professionals doing nothing, passively accepting situations that contribute to violations of human rights. In these cases, the protection of human rights requires an affirmative stance by the health professional in favor of the patient or larger community. Ethical guidance provided to health professionals is largely silent on questions of advocacy, providing space for the state to encourage health professionals to conceptualize their function narrowly so as not to interfere with its priorities. 
Similar gaps in guidance and training, together with pressures to conform, exist in circumstances where health professionals confront often-embedded cultural prejudices that, when applied to health care, interfere with human rights. Examples include denial of reproductive health services to women and institutionalized discrimination in health services. Yielding to these policies and attitudes makes health professionals complicit in human rights violations, but they have few places to turn to develop appropriate responses. To break established patterns of care requires attention not only to general, overarching statements about health professionals’ human rights obligations, but guidance about responses in particular circumstances, so that health professionals can assume the responsibilities a human rights-respecting posture asks of them. 
Systemic Flaws and Limitations
Institutional structures often inhibit health professionals from meeting their human rights obligations. These structures include: the nature of employment relationships with the state; administrative mechanisms that lack procedures for contesting state demands; disincentives to promote human rights; and licensing and professional organizations that play no part in providing support to health professionals when they are challenged in meeting their human rights obligations. Especially in highly politicized or repressive environments, institutional structures to support responses consistent with the human rights of patients are non-existent or ineffective, forcing the individual health professional to have to make wrenching choices that may require him or her to risk personal safety. 
To address the problem of dual loyalty and human rights, the relationship of the health professional to the state (particularly where the health professional is an employee of the state) must be re-structured. This relationship should protect the independence of the health professional from state pressures, minimizing the compulsion to succumb to the state’s demands and expectations. Administrative mechanisms to protect whistle blowers must be established. In addition, licensing boards and professional associations need mechanisms to support health professionals who seek to comply with their ethical and human rights obligations in the face of state demands to the contrary. Collective action by colleagues in the professions may be required to enable individual health professionals to fulfill their obligations. For this reason, medical, nursing and other organizations should protect and advocate for colleagues who are at risk of becoming engaged in human rights abuses.
The Larger Social Context in which Dual Loyalty Occurs
Lack of guidance and support for health professionals is especially poignant in an environment where the health system itself violates human rights because it fails to meet basic health needs, because distribution of existing resources is inequitable, or because of racial, gender or ethnic discrimination. Practicing in such an environment can lead the health professional to become complicit in human rights violations despite the professional’s personal commitment to human rights.
For example, in some societies systematic racial or ethnic discrimination pervades health policy. A primary care physician who denies or limits care in the service of discriminatory policies elevates conformance to state policies over loyalty to patient needs. In the same vein, social policies that reduce women’s ability to protect their reproductive health may lead health professionals to deny women the means to protect their health. The more the health professional “adjusts” his or her conduct to the constraints and inequities built into the system, the more the professional participates in the violation.52 
The systemic nature of role conflict may constrain the power of the individual practitioner to fulfill the human rights of individual patients and communities of patients for whom the practitioner has responsibilities. These communities may include diverse patient populations as well as groups of people often marginalized and neglected, many of whom do not seek care but are in serious need of care. The health professional will often have obligations to all members of the community beyond those seen as patients in clinical settings that raise challenging ethical questions, requiring them to affirm human rights. 
Professional organizations and codes of conduct have begun to acknowledge the systemic dimensions of dual loyalty problems. The Turkish Medical Association, for example, has been active both in seeking to end torture and to protect physicians who are pressured not to report it. The British Medical Association is addressing the roles of physicians who practice in prisons and other difficult settings. Nevertheless, a great deal more needs to be done. Indeed, in most countries there is typically no connection made between institutionalized or structural discrimination, inequity, and the ethical requirements of practice. Moreover, the codes and associations of health professionals by and large address only the behavior of individual clinicians, giving little attention to the obligations of the profession as a whole. 
Scope of the Project and Products
Roles of Health Professionals
The work of health professionals is broad. At its core is the clinical consultation with patients. Many health professionals also engage in non-clinical roles, for example, public health work, and in policy-making roles as administrators or directors. 
Six roles of health professionals can potentially bring about dual loyalty conflicts. They are: 
1. clinicians providing one-on-one, direct patient care;
2. clinicians engaged in evaluation for the state and state-approved purposes (e.g. refugee status determination; fitness to stand trial; workplace examinations such as for pre-employment);
3. health professionals responsible for the comprehensive health care of a defined practice population (or group of persons) with extended responsibility for the health outcomes of a community (e.g. the community-oriented primary care approach, which is not only curative care, but includes health promotion, prevention, rehabilitation and palliation);
4. public health workers who provide strictly non-clinical services such as health education, outreach and promotion interventions (e.g. health inspectors, industrial hygienists, epidemiologists, monitoring and surveillance officers);
5. health policy makers in either public or private settings (e.g. health systems planners and administrators);
6. research involving human subjects. 
Given the breadth of health professionals’ work, dual loyalty conflicts that implicate human rights will be correspondingly broad. The focus of this project, however, is limited to 1) dual loyalty and human rights in the context of clinical evaluation and treatment, 2) to the evaluation function, and 3) to responsibilities for groups and communities that are in serious need of care. 
The ambit of this project does not extend to 4)public health roles that may violate human rights or to 5)health professionals engaged in health policy and administration. Those in this category, however, often make decisions on behalf of public bodies and thus are subject to human rights law. 
Public health roles are excluded from this project’s scope because these roles present different issues, owing to the absence of a clinical relationship between patient and health care provider. Moreover, as discussed above, ethics and human rights analysis in public health is not as well developed as for clinical medicine.53 Exclusion of public health roles does not diminish the importance of the need to respect human rights in public health practice and policy development. Rather, it acknowledges the complexity of these issues and the need for further work.54 We view this work as a critical step toward aligning public health practice with promotion of human rights. 
The role of health professionals in research using human subjects (category 6) clearly raises dual loyalty concerns. These conflicts have gained an enormous amount of attention in recent years in connection with tests of drug efficacy in developing countries, chemical and biological weapons research, and other matters. Because of the efforts focused specially on these concerns, in the Declaration of Helsinki55 and elsewhere, human subject research is not addressed in this project except in institutions like prisons and the military, where a closed environment raises particularly acute human rights issues. 
Public and Private Domains of Professional Duties to Protect Human Rights
In defining the scope of the project, it is important to consider the roles of both health professionals and the third parties that compete with the patient for the loyalty of the health professional. Because human rights law generally applies to actions by the state, the guidelines and institutional mechanisms proposed mainly address conflicts between state’s demands on health professionals and their duties to patients. As noted above, however, states have the obligation not only to refrain from committing human rights violations, but also to take affirmative steps to protect people from human rights violations by private entities. Discrimination in civil society is an important example. The Convention on the Elimination of all forms of Racial Discrimination requires states to take affirmative steps to eliminate racial discrimination in health56 in both public and private spheres. Similarly, the right to the highest attainable standard of health requires states to protect individuals by controlling distribution of unsafe products and to assure that health plans operated by private entities provide non-discriminatory access and do not constitute a threat to the availability, accessibility, acceptability and quality of health facilities.57 
The guidelines and institutional mechanisms this project proposes reflect the reach of international human rights obligations. Accordingly, they apply to cases in which (a) the health professional subordinates loyalty to the patient to the interests of the state in a manner that violates human rights or (b) the health professional subordinates loyalty to the patient to the interests of a private non-state third party in circumstances where the state has an obligation to assure that private actors do not violate human rights. 

The adjacent diagrams illustrate these areas of intersection and, thus, the scope of this project. In Figure 1, Circle A, state obligations to protect human rights, represents the realm of human rights protection, mostly where the state itself is the actor. Circle B, private actions, refers to activities and relationships in the private sphere, most of which are beyond the reach of human rights protection. The two areas overlap where the state has an obligation to assure the protection of human rights in some private relationships, for example to eliminate discrimination on the basis of race or sex in the workplace, in health care institutions, and elsewhere. This area is labeled C, private action subject to human rights protection.
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As represented in Figure 2, dual loyalty conflicts may or may not have implications for human rights. The realm of dual loyalty concerns is represented by the entire oval in Figure 2, and shows that dual loyalty may arise in either the public (e.g., physician employed by the state) or private (physician working privately) spheres. The shaded area illustrates where human rights obligations apply to dual loyalty: in the public sector and in that portion of private activity where the state is obligated to assure the protection of human rights. It is only partially shaded to exclude those areas of private action in which the state has no responsibility to assure the protection of human rights. The shaded area represents the scope of professional conduct covered by this project.
Products
Chapter II contains documented examples in a wide variety of contexts and circumstances to illustrate the ways in which dual loyalty conflicts place health professionals at risk of violating the human rights of patients. Chapter III provides general guidelines for professional practice that are designed to prevent these violations, and are applicable to all health professionals in all settings. A second set of guidelines, in chapter IV, consists of more detailed and tailored guidelines designed to apply in settings where dual loyalty problems are especially prevalent. These include prisons, the military, evaluations for state purposes, refugee and immigrant health, and the workplace. Finally, chapter V proposes institutional mechanisms designed to support health professionals’ efforts to comply with the guidelines. 
The Working Group also encourages the development of a “toolkit” that can be used by clinicians and practitioners to address dual loyalty human rights conflicts.
II. Dual Loyalty and Human Rights: The Dimensions of the Problem
· Overview 

· (A) Using medical skills or expertise on behalf of the state to inflict pain or physical or psychological harm on an individual that is not a legitimate part of medical treatment 

· Participating in torture and punishment 

· Participation of health professionals in administration of the death penalty 

· Participation in forced abortion, sterilization and contraception and other violations of reproductive health rights relating to bodily integrity 
· Degrading Physical Examinations that Violate Human Rights 

· Female Genital Mutilation 
· Use of chemical and physical restraints and intrusive examinations to enhance security interests of a prison, detention center, or other institution 
· (B) Subordinating independent medical judgment, in therapeutic or evaluative settings, to support medical conclusions favorable to the state 

· (C) Limiting or denying medical treatment or information related to treatment to an individual to effectuate policy of the state in a manner that violates the patient’s human rights 

· Denial of or restrictions on care based on gender, ethnic or racial discrimination, sexual orientation or immigration status 
· Denial of care for political reasons and during armed conflicts 
· Denial of appropriate care to prisoners, detainees, and institutionalized people 
· Withholding information about health or health services 
· The special problem of hunger strikers 
· Denial of care because of inequities in health care in society 
· (D) Disclosing confidential patient information to state authorities or powerful non-state actor 

· (E) Performing evaluations for legal or administrative purposes in a manner that implicate human rights 

· (F) Remaining silent in the face of human rights abuses committed against individuals and groups in the care of health professionals 

· Conclusion 

Overview
Dual loyalty conflicts in health practice give rise to human rights violations in all societies. They do so particularly in societies that lack freedom of expression and association, where state officials demand that health professionals contribute to the suppression of dissent. But human rights violations stemming from dual loyalty take place even in the most open and free societies. They occur most frequently in closed settings like prisons and detention facilities, where there is often deliberate ambiguity about the health professional’s role in the institution, and in settings where individuals who are otherwise subjected to social or legalized discrimination seek health care. 
The circumstances of dual loyalty conflicts are grouped into three categories: to further public health objectives, to serve non-medical ends such as state security or religious or cultural values, and to evaluate individuals for social purposes ranging from receipt of public benefits to determination of criminal responsibility.58 These categories clarify the justifications and indeed the origins of demands for lending clinical expertise to state or other third-party purposes. 
From a health practice point of view, however, the problem of dual loyalty and human rights may best be illustrated by the types of conduct by health professionals that may violate the human rights of patients. This chapter thus provides examples grouped by clinical practices that violate human rights at the behest of or to support the state or other third party,59 rather than by the type of justification. The examples are not meant to be exhaustive but illustrative, as an aid to understanding the problem and pointing to solutions.
The types of dual loyalty practices that violate human rights are as follows: 
(A) Using medical skills or expertise on behalf of the state or other third party to inflict pain or physical or psychological harm on an individual that is not a legitimate part of medical treatment. 
(B) Subordinating independent judgment, whether in evaluative or treatment settings, to support conclusions favoring the state or other third party.
(C) Limiting or denying medical treatment or information related to treatment of an individual in order to effectuate policy or practice of the state or other third party. 
(D) Disclosing confidential patient information to state authorities or other third parties in circumstances that violate human rights. 
(E) Performing evaluations for state or private purposes in a manner that facilitates violations of human rights. 
(F) Remaining silent in the face of human rights abuses committed against individuals in the care of health professionals. 
In each situation, the chapter discusses which human rights are infringed and identifies guidelines that international medical and nursing organizations have issued to address them. It addresses ambiguities and gaps in the codes of conduct and, where relevant, the reasons why even explicit guidelines for conduct have not been effective in preventing the health professional from becoming embroiled, often reluctantly or unwittingly, in human rights violations against patients. In some cases, health professionals are following legal requirements, in others, adhering to cultural practices. 
A. Using medical skills or expertise on behalf of the state to inflict pain or physical or psychological harm on an individual that is not a legitimate part of medical treatment. 
The deliberate infliction of harm on a patient at the behest of the state through the use of medical skills,60 for political or other reasons, represents the starkest case of health professionals participating in human rights violations. These practices violate the rights to life, security of the person, and freedom from torture and cruel and inhuman treatment.61 Not surprisingly, the infliction of harm is proscribed by ethical codes as inconsistent with the most fundamental obligations of health professionals. Nevertheless, ambiguities and gaps remain in the ethical guidance available to health professionals faced with state abuses.
Participating in torture and punishment
The record of health professionals participating in torture, advising torturers on methods, evaluating individuals to determine whether they can survive additional torture, and otherwise using medical skills in the process of torture is well-documented.62 In the most extreme cases, health professionals have acted as torturers themselves or provided medical advice in the techniques of torture. Health professionals in South Africa advised torturers on ways to break down the resistance of victims and to mask the existence of torture.63 Under the Pinochet regime in Chile, medical personnel administered overdoses of drugs that led to the eventual deaths of detainees. Other forms of torture applied by the Chilean secret police that required medical knowledge suggested the participation of physicians.64 
Perhaps more frequently, health professionals are called upon to evaluate victims for torture. Numerous reports have emerged from Venezuela of medical evaluations that assisted in torture. In one case, in 1989, a 32-year-old man was detained and tortured at the Dirección de Inteligencia Militar in Caracas. Over the course of 24 hours, he suffered attempted strangulation and beatings. He reported that a doctor was present during his torture and recalled that he was allowed periods of rest and was even given medication when his blood pressure was found to be too high.65 In Chile, in 1986, the Colegio Médico de Chile found that health professionals supported the work of the security forces, including by certifying the “good health” of detainees before and after torture.66 In Israel, where torture during interrogation in the form of “moderate physical pressure” has been well documented,67 physicians have been asked to examine individuals before interrogation involving torture and provide treatment during it.68 
Even more common is the participation of health professionals in the aftermath of torture, particularly in covering it up. The most well-documented case is that of Turkey, where physicians working in detention facilities were pressured not only to omit positive indications of torture from their medical reports, but also to change reports written by other health professionals containing evidence of torture.69 In Uruguay, a military physician was found guilty of “grave ethical fault” for signing a misleading autopsy report in a case where a political prisoner died after having been tortured.70 One physician in a republic of the former Soviet Union facing circumstances of reprisals for reporting torture felt so compelled to omit signs of abuse on official records that he kept a second, unofficial record, to be presented when the climate of repression subsided.71 
The most common form of complicity of all, however, is passive acceptance, especially where the health professional’s own clinical findings are known by the clinician to be used by authorities to inflict torture. In Uruguay, for example, physicians working at the Libertad Prison were aware that the authorities sought to make the prisoners suffer psychologically and used the clinical information provided by physicians in routine examinations to further this purpose. But the physicians did not object and continued to furnish the reports. As a result, the physicians became “cogs in an apparatus of torture designed to uncover and crush all that was seen as subversive.”72 Equally disturbing is silence by professional organizations in the face of torture in detention facilities that is brought to their attention.73 
Health professionals have also participated in inflicting punishment in settings other than detention or interrogation, especially legally authorized corporal punishment.74 In Malaysia, a law on caning as a punishment requires medical oversight.75 Physicians in Iraq76 and Afghanistan77 have provided their surgical skills for amputations employed as punishment. Chinese psychiatrists have subjected patients hospitalized for “political mania,” essentially opposition to state policies, to beatings as part of a regime of punishing dissidents and have been complicit in the state’s persecution of Falun Gong practitioners, administering debilitating doses of non-indicated medication, some of which have been fatal.78 
Many of these practices are explicitly prohibited by the World Medical Association’s Declaration of Tokyo, which states that “the doctor shall not provide any…knowledge to facilitate the practice of torture or other forms of cruel, inhuman or degrading treatment, or to diminish the ability of the victim to resist such treatment.”79 The UN Principles of Medical Ethics specifically hold that it is a contravention of medical ethics for a doctor to “participate in the certification of the fitness of prisoners or detainees for any form of treatment or punishment that may adversely affect their physical or mental health.”80 The International Council of Nurses also prohibits a nurse’s “participation in any deliberate infliction of physical or mental suffering.”81
The World Psychiatric Association’s Declaration of Hawaii establishes guidelines to prevent the misuse of psychiatric concepts, knowledge, and technology.82 It states, “the psychiatrist must on no account utilize the tools of his profession once the absence of psychiatric illness has been established. If a patient or some other third party demands actions contrary to scientific knowledge or ethical principles, the psychiatrist must refuse to cooperate.”83 The UN’s 1991 Principles for the Protection of Persons with Mental Illness further prohibit diagnosis of mental illness on the basis of a person’s political values or religious beliefs.84 Guidelines issued by the International Council of Prison Medical Services take the same position.85 
Yet these rules do not fully address the problem of complicity in torture and abuse by health professionals. Their application is especially ambiguous where the professional’s role in torture is not overt participation but passive acquiescence or silence, such as where otherwise routine clinical work is used by authorities to inflict harm on prisoners, where a health professional believes that presence during torture can lessen the violence inflicted,86 or where professionals are aware of torture but simply say nothing.87 Moreover, existing rules do not address the coercive circumstances that may make it so difficult to resist state demands. Sometimes health professionals are required by employers to take part in violations. In other circumstances they are subject to sanction if they speak up. 
In 1997, the WMA adopted a Declaration seeking organizational support for physicians who refuse to participate in torture or who provide rehabilitation services to its victims.88 It called for national medical associations to support physicians under pressure to participate in torture. Unfortunately, most national medical associations remain weak in providing this support and enforcing existing standards. Few international supports exist to strengthen their resolve. Additionally, mechanisms to prevent health professionals from being subjected to pressures to cooperate in the first place, for example through employment relationships, need to be developed. 
Participation of health professionals in administration of the death penalty 

Even though the International Covenant on Civil and Political Rights does not declare the death penalty a human rights violation per se, other human rights treaties do outlaw its use,89 and in 1998, the United Nations Human Rights Commission called for a moratorium on executions with a view toward its universal abolition. 
Most international medical and nursing codes prohibit involvement of these professionals in capital punishment.90 The World Medical Association’s Resolution on Physician Participation in Capital Punishment (2000) prohibits physician participation in any phase of the execution process.91 The World Psychiatric Association’s Declaration on the Participation of Psychiatrists in the Death Penalty (1989) and the Declaration of Madrid (1996), as well as the International Council of Nurses’ (ICN) Resolution on the Death Penalty and Participation by Nurses in Execution (1998), prohibit members of the profession from taking part in actions related to execution. The ICN resolution holds that participation, “either directly or indirectly, in the immediate preparation for and carrying out of state authorized executions,” is a violation of ethical standards.92 Other medical and human rights organizations have taken this absolutist position as well.93 
Despite these resolutions, participation is relatively common, in part because the laws of many countries still uphold the participation of medical personnel in state executions.94 The problem is especially severe in the United States, where doctors and nurses may be involved in administering the lethal dose of drugs, inserting the intravenous line that carries the lethal dose, or certifying or pronouncing death.95 Disciplinary and regulatory bodies have refused to take action against health professionals. Moreover, in a case in Illinois, after a court heard arguments that physicians who participate in capital punishment should be the subject of disciplinary sanctions, the state legislature declared that such participation did not involve the practice of medicine and therefore did not fall within the jurisdiction of the licensing agency.96 In Turkey and Japan, among other countries, physicians are required to be present during execution by hanging. They are then required to certify that death has occurred.97 Thailand, having proposed the introduction of death by lethal injection, is likely to require health professionals to assess the most effective lethal cocktail. The government of Swaziland has also indicated an interest in using this method, with injections to be administered by doctors.98 
Moreover, despite the international codes, there remains debate about what conduct amounts to “participation.” Administering lethal injections and pronouncing death are clearly proscribed, while providing expert forensic testimony in a criminal trial that could ultimately lead to execution is generally considered acceptable because it is not linked directly to an execution. But some professional organizations take the position that assessments of competency to be executed are also permissible, even though such assessments engage the psychiatrist quite directly in the machinery of execution by requiring him or her to pronounce a person fit for execution.99 
Thus, there remains some ambiguity in directives given to health professionals.100 Moreover, professional and regulatory bodies have not sufficiently protected health professionals working in prisons from being ordered to participate, and have not launched efforts to change laws mandating participation. Further, even to the extent clear rules exist, medical discipline is not well suited to curb even universally prohibited forms of participation practice through the disciplinary process. 
Participation in forced abortion, sterilization and contraception and other violations of reproductive health rights relating to bodily integrity 
Forced abortion and involuntary sterilization severely infringe on the rights of women to privacy, dignity, reproductive freedom and bodily integrity. The UN committee responsible for interpreting the Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW) has stated that “compulsory sterilization and abortion adversely affect women’s physical and mental health and infringe on the right of women to decide on the number and spacing of their children.”101 The 1994 International Conference on Population and Development (the Cairo Conference) proclaims that these rights are based on the recognition of the basic right of all couples and individuals to attain the highest standard of sexual and reproductive health by deciding freely and responsibly the number, spacing and timing of their children and to have the information and means to do so.102 A human rights approach recognizes the importance of respect for diverse cultures, but draws a line where these practices violate such fundamental guarantees. 
Yet medical participation in forced abortion and sterilization is relatively common. In China, “violence against women, including coercive family planning practices that sometimes include forced abortion and forced sterilization” is common and continues to worsen.103 It is clear that physicians are involved in performing the abortions, even if they feel pressured by state authorities to do so.104 Forced sterilization of women is reported to be common in many parts of Asia and Latin America.105 In the Indian state of Kerala, health professionals cooperated in government population control programs that often coerced poor women into consenting to be sterilized. Women reported being herded into clinics like animals to undergo sterilization operations at the hands of state physicians.106 Health professionals in South Africa prescibed injectable contraceptives for black women after childbirth as a result of national policies that made the control of black people’s reproduction a primary objective that did not reflect the choices made by the women.107 
In many countries, physicians and nurses participate in involuntary sterilization of people with (or believed to have) mental retardation. The practice was common in the United States until the 1970’s, and remains in effect elsewhere. In Australia, a 1997 report commissioned by the government found that during a five-year period, over 1,000 women and girls with mental retardation were sterilized by surgeons in the country’s public health system. Australia’s High Court deemed such sterilizations illegal.108 
The health community’s ethical guidance counsels respect for voluntary contraception and reproductive choice. The World Medical Association recognizes that “the ability to regulate and control fertility should be regarded as a principal component of women’s physical and mental health and social well-being.”109 This and national declarations, however, appear to have had little impact on health professionals who practice in societies where the practices occur. In the absence of clear imperatives accompanied by training and support, they understandably tend to follow cultural practices, some of which are built into law. 
Degrading Physical Examinations that Violate Human Rights 
Health professionals may also be called upon to conduct degrading or discriminatory examinations, contravening human rights standards that require respect for dignity and prohibit discrimination.110 In apartheid South Africa, for example, health professionals acquiesced in a policy of conducting degrading examinations in the mining industry, where employees were brought into a hall en masse and publicly checked for signs of sexually transmitted diseases.111 
In some societies, physicians are called upon to conduct virginity examinations on women and girls, either for state purposes (e.g. school admission) or to reinforce cultural values or sexual mores. A survey conducted in Turkey over a six month period found that while 68% of the physicians interviewed believed “virginity” examinations should only be conducted if there is a reasonable suspicion of sexual assault, nearly one out of every three virginity examinations they conducted was motivated by social reasons. Of the participating physicians, 58% agreed that at least half of the women who have virginity examinations do so against their will. Another 25% of the participating physicians believed such was the case in at least 9 out of 10 examinations.112 
The Turkish Medical Association (TMA) has continued to stress that even in the face of strong cultural beliefs about the importance of virginity in women and girls, the physician’s most fundamental responsibility remains the health of the patient. While the TMA, along with the Izmir Chamber, has continued to condemn the practice of virginity examinations as “an assault to the body and mental integrity of the person,”113 very little has changed due to the lack of regulatory mechanisms to curb the practice. As in other areas where cultural practices may collide with human rights, health professionals continue to subordinate their own patients’ human rights to cultural practices. 
Female Genital Mutilation 
Female genital mutilation (FGM), also known as female circumcision and female genital cutting, is another traditional practice that has been recognized to violate the human rights of women and girls throughout the world. It has been condemned in the 1993 Vienna Declaration of the World Conference on Human Rights as well as by the UN Commission on Human Rights.114 The World Health Organization has taken the position that to advance health and protect the lives of women and children, including their reproductive and psychological health, FGM must not be institutionalized, nor should any form of FGM be performed by any health professionals in any setting, including hospitals or other health facilities.115 The World Medical Association (WMA) has condemned female genital mutilation and the participation of physicians in the practice. The WMA has also urged medical associations to stimulate both public and professional awareness of the damaging effects of the practice and cooperate in developing strategies to prevent it.116 Similarly, the International Council of Nurses has objected to the medicalization of the practice and has pledged to eliminate the practice of female genital mutilation by health professionals in any setting.117 
Despite these admonitions, health professionals continue to perform the surgery, and in some countries the government permits health facilities to be used for it. They say, with reason, that the procedure will be far safer if performed by a health professional in a health facility. In Kenya, health professionals continued to practice female genital mutilation in hospitals.118 In Egypt, the Health Minister’s efforts to ban female genital mutilation in hospitals were opposed by many physicians on the ground that the practice was safer if performed in a hospital.119 Seen in this light, female genital cutting does not represent a conflict, since the health professional’s participation protects the individual’s health. But that is precisely why clearer guidance is needed: women are better protected if the procedure is not performed at all. 
Use of chemical and physical restraints and intrusive examinations to enhance security interests of a prison, detention center, or other institution 
Physicians and nurses are often asked or required to use medical skills to serve the security interests of an institution by ordering physical or chemical restraints,120 or isolation, that have a disciplinary or security rather than therapeutic purpose. These procedures can place individuals at significant health risk. In some facilities, health professionals must perform body cavity searches for contraband. This is as true in psychiatric and mental retardation facilities as it is in prisons. In the United Kingdom, for example, intimate body searches are permitted in certain circumstances, and doctors are asked to participate if detainees are believed to be concealing drugs or weapons.121 
The use of medical skills solely to serve the security or disciplinary interests of the state is a clear breach of the ethical duty of health professionals to be loyal to their patients, even if the practices, when carried out by security personnel, are not in themselves violations of human rights. In these cases it is the perversion of the fundamental medical role that constitutes the ethical violation. For even if the state has a rationale for the activity, it is still an interference with the obligation of a health professional to intervene only to benefit an individual. The lack of therapeutic purpose is an affront to the person’s dignity as well as bodily integrity. 
International codes generally prohibit the use of these interventions for security purposes, but nevertheless leave some gaps. The UN Principles of Medical Ethics state that health professionals must not “participate in any procedure for restraining a prisoner or detainee” unless the procedure is medically determined to be necessary for the health of the prisoner, fellow prisoners, or guardians, and presents no hazard to the prisoner’s mental and physical health.122 Similarly, the UN Minimum Rules for the Treatment of Prisoners prohibit the use of physical restraints on prisoners but do allow medical officers to authorize the use of restraints on medical grounds.123 “Medical grounds,” however, is undefined, and neither set of standards explicitly addresses whether a health professional is permitted to authorize restraints on non-medical grounds. The UN Principles for the Protection of Persons with Mental Illness prohibit the use of medication “for the convenience of others” and limit the use of physical restraints to circumstances where necessary “to prevent imminent or immediate harm to the patient or to other persons.”124 
The WMA position is more equivocal. It permits medical personnel to participate in body cavity searches, holding that bodily harm could be done if a non-medically trained professional does the search.125 It further provides that the physician who performs the search should not be the one providing medical care to the patient, and that the physician should explain his role to the prisoner, including the fact that the usual conditions of medical confidentiality do not apply. This compromised position is insufficient to protect human rights. As the British Medical Association (BMA) and others have observed, allowing doctors to participate in a procedure that requires no medical skills makes the doctor a wielder of force and thus contradicts the doctor’s obligation to meet the medical needs of the patient. It also provokes an element of distrust between doctor and patient. Therefore, according to BMA policy, health professionals should only perform body searches when they can obtain consent on the part of the patient. The International Council of Nurses’ guidelines take the absolutist position that nurses employed in prison health services should “not assume functions of prison security personnel, such as body searches conducted for the purpose of prison security.”126 
The co-option of health professionals for security purposes is not simply a product of ambiguous rules. Sometimes lines of authority permit administrators to order health professionals to engage in these practices. Moreover, even when health professionals report to a separate agency, such as a health department or ministry, they are often steeped in the culture of the institution. When they engage in the work full time, they tend to be isolated from colleagues and perspectives that could help them resist. And even when they do resist the pressure to serve institutional needs over patient human rights, they often receive little support from peers in the health community or from their medical associations 
B. Subordinating independent medical judgment, in therapeutic or evaluative settings, to support medical conclusions favorable to the state127 
The principles of honesty and integrity are central to professionalism and professional ethics. Some medical ethics codes highlight the need for honest reporting, especially where human rights violations are taking place. The Tokyo Declaration states that physicians should not “countenance” or witness torture and other cruel procedures, and further says that the clinician should have full independence when deciding on the care of the patient.128 International codes mandate that health professionals certify only what they know to be true.129 Moreover, the WMA’s International Code of Medical Ethics stipulates that a physician shall “certify only that which he has personally verified.”130 
Yet there have been occasions when health professionals have fashioned medical conclusions in either therapeutic or evaluative settings to favor state policy or results sought by the state. Sometimes these practices are undertaken to mask violations of human rights committed by the state. Health professionals may omit crucial information on medical records, disguise findings, falsify records, or passively accept representations of state agents when the medical evidence indicates otherwise. 
A number of such cases have arisen regarding the reports of abuses or deaths in detention. South Africa’s Truth and Reconciliation Commission’s hearings on the health sector brought submissions on falsification of medical or autopsy reports.131 In one case, psychiatrists, colluding with security forces, gave false testimony in order to cover up abuse of political detainees and protect security forces. In another, a doctor allegedly advised the police to abuse an unconscious prisoner by forcing porridge down a detainee’s nose so that in case of death, the cause would appear to be aspiration of food during seizure rather than head injury due to torture.132 The work and files of Dr. Jonathan Gluckman, a private pathologist, report the extensive complicity of health professionals in falsifying death certificates and medical records to shift responsibility away from state forces. Gluckman recorded reports that failed to mention bullet wounds, neglect and clear indications of trauma resulting from torture and prolonged abuse.133 
The most infamous South African case concerned the death in detention of leading political activist Steve Biko. After his arrest, two physicians failed to record or request information about signs of brain damage as a result of police beatings. They failed to make note of or question the fact that when they examined him, Biko was lying naked and manacled to a grille. They falsely recorded Biko’s condition as normal despite obvious signs to the contrary. Recording the truth would have meant incriminating the police and also would have required the doctors to provide appropriate treatment to Steve Biko.134 
In another example of falsification, psychiatrists in China and the Soviet Union made findings of mental illness and imposed “appropriate” interventions to suppress political dissent or religious freedom. Soviet and Chinese psychiatrists participated in the political use of psychiatric diagnosis to label political dissidents as having mental illness.135 Although there remains controversy regarding the extent to which Soviet psychiatrists believed they were employing authentic diagnosis, there exists clear evidence that even assuming they believed in the correctness of the diagnosis, the treatments they prescribed were especially harsh.136 The UN’s 1991 Principles for the Protection of Persons with Mental Illness prohibit the diagnosis of mental illness on the basis of political values or religious beliefs.137 
National security interests also led to pressures to falsify reports or withhold critical information in medical reporting. In Russia, health professionals treating patients involved in research or testing of nuclear weapons were prohibited, until 1992, from recording radiation sickness in patients’ medical histories.138 In other cases, physicians gave clearance to workers to continued radiation exposure even when they had been previously exposed to high levels of radiation.139 In the United States, in Oak Ridge, Tennessee, because of her employment by the Department of Justice, a physician felt obligated not to deal directly with the health problems of workers or residents ill from exposure to nuclear waste.140 Moreover, medical personnel working for Department of Energy contractors would “divert away” proper treatment and attention sought by workers for symptoms and conditions caused by workplace exposures.141 
Military interests can also lead health professionals to withhold information about health. In Russia, physicians under the supervision of military officials conducted medical examinations of conscripts but failed to register even severe illnesses in order to secure the required number of draftees. The practice caused a number of deaths among soldiers.142 
Although pressure to reach medical conclusions favorable to the state is typically associated with repressive regimes or a national security apparatus, it also occurs in open societies. For example, in 1998, Germany had an interest in repatriating Bosnian refugees. As trauma specialists working through the Ministry of Health were considered too sympathetic to asylum seekers, doctors with the Police Medical Service (PMS) were called in to determine whether the refugees were “fit” for repatriation. Lacking expertise in trauma and knowledge of human rights, the police doctors overwhelmingly voted for repatriation, ignoring signs of trauma, failing to use professional interpreters, and, in some cases, allowing refugees to be handcuffed and taken to PMS headquarters if they refused to be examined. In one expert’s judgment, “the PMS opinions were not medically oriented, but had been written for the political purpose of overruling the expert opinions of trauma specialists and of justifying repatriation.”143 Further, some patients “suffered severe relapses of Post-traumatic Stress Disorder (PTSD) symptoms, including suicide attempts, after being examined by the [Police Medical Service.]”144 
Emergency room physicians in the United States have reported adhering to requests of police to release a person to their custody rather than admitting the patient to the hospital in accordance with their professional judgment. They have also reported that hospital administrators would be unlikely to support their refusal to follow the wishes of the police. 
Finally, fitness evaluations for private employers can be subject to pressure to reach conclusions favorable to the employer or to impose requirements for fitness that are not justified by workplace requirements.145 
These violations, in a variety of contexts, may be a product of identification with state purposes, which in turn leads to abandonment of the commitment to patients and to human rights. In these situations, health professionals may not even be aware of the full dimensions of their departure from ethical norms. In other cases, health professionals may be under great pressure to comply with demands from their employer, often the state. And in some cases they face an even more complex dilemma: by documenting abuse, they might further endanger the patient. On the other hand, not to document is a clear betrayal of the patient and of the ethics of the medical profession.146 
C. Limiting or denying medical treatment or information related to treatment to an individual to effectuate policy of the state in a manner that violates the patient’s human rights
Individuals have a right to the highest attainable standard of health and to be free from discrimination in health services. Where state policy or practice or their own political views calls for limiting or denying medical treatment or information on grounds unrelated to appropriate diagnosis and treatment, health professionals again confront a situation in which they must decide whether to uphold state policy or uphold the rights of their patients. 
Denial of or restrictions on care based on gender, ethnic or racial discrimination, sexual orientation or immigration status 
Health professionals face pressure to limit or deny care in the service of state policies or social norms that encourage discrimination, in violation of the human right to be free from unjust discrimination. Sometimes health professionals obey explicit directives from the state and in other cases passively adhere to cultural or social attitudes devaluating members of certain racial or ethnic groups, or women. 
Gender discrimination in health care is pervasive throughout the world. In many countries, women are denied access to critical health services or receive health services of lower quality than men, or are not permitted to obtain medical care without the consent of their husbands.147 Even in obtaining treatment for a devastating disease like AIDS, women are less likely to gain access than men.148 Disfavored ethnic, racial and caste groups are also denied equal access to health services due to policies enforced or adhered to at the health professional level. For example, after the Serbian government systematically excluded Albanian Kosovar professionals from practicing in the state health care system in Kosovo in 1989, Serbian physicians restricted health services to Kosovar Albanian patients in crucial ways. In defiance of their obligation to develop positive relationships with their patients, many refused to speak the Albanian language to Albanian patients even when they knew the language. 
In South Africa, apartheid-era health professionals adhered to policies of racially based admission to hospitals and provision of care. For instance, a “white” ambulance could not serve black South Africans,149 and many (but not all) health professionals adhered to government policies on segregated waiting rooms and hospitals and acquiesced in grotesque discrimination in educating health professionals. At a systemic level, apartheid policy required the uneven allocation of resources so that fewer and inferior services were available to blacks. Health professionals participated in distributing differential care in segregated facilities, where, for blacks, beds were too few in number and treatment untimely. In psychiatric hospitals, black South Africans were refused sheets, made to sleep on the floor, and given inferior food. Black women were required to leave the hospital immediately after giving birth. In these cases, the state had the resources to provide better care, but, because of racist policies, did not. Physicians who served black patients, then, adhered to state policy and participated in advancing the interests of the apartheid state in violation of their patients’ human rights.150 
Members of groups that face other forms of discrimination, e.g., the Dalits in South Asia,151 the Roma in Europe, migrant workers, and refugees, all face restrictions on access to and quality of health services. In many instances, health professionals have little ability to control or influence discriminatory practices – although they can often speak out against them, especially through collective action. They may also play a role in perpetuating or passively accepting limitations in the care they offer. Moreover, professionals may themselves reflect, consciously or unconsciously, prevailing discriminatory attitudes and reflect them in their clinical practices. In the United States, for example, generations of racism against African Americans has left a legacy of discrimination in health care, and an extensive body of literature has demonstrated continued disparities in diagnosis and treatment based on race in clinical practice.152 
Immigrants, refugees – including asylum seekers — and migrant workers are often denied access to health care by being excluded by law from health care programs or by prejudice against them stemming from a culture of xenophobia. These exclusions violate the right to the highest attainable standard of health. General Comment 14 of the U.N. Committee on Economic, Social and Cultural Rights, on the right to the highest attainable standard of health, consistent with international treaties on the elimination of discrimination, provides that states should not engage in “denying or limiting equal access for all persons, including prisoners or detainees, minorities, asylum seekers and illegal immigrants, to preventive, curative and palliative health services; abstaining from enforcing discriminatory practices as a State policy.” 153 
Violations are common. Under Proposition 187 in California, for example, undocumented immigrants could not receive health care services, other than emergency care, from publicly funded facilities. The law, which was overturned as inconsistent with federal law, would have required that state employees terminate women’s pre-natal care.154 In the Netherlands, a law proposed in 1997 would have severely restricted medical care to undocumented immigrants. The legislation was later revised to give “slightly less limited care.” The law was never implemented in part because of opposition from health professionals who would have been required to deny care.155 In both cases, many health professionals did resist compliance. 
The examples above, whether involving women, immigrants, ethnic or racial groups, or other victims of discrimination, often involve institutionalized discrimination. As discussed in the Introduction, health professionals are not encouraged to view practices that reflect such institutionalized discrimination as raising ethical concerns for their own practices. As health care providers, they are often discouraged or even repulsed by practices that prevent members of disfavored groups from having equal access to health care, such as the allocation of fewer state resources and less than adequate health care coverage for members of these groups (including lower payment rates for providers). They also commonly experience the consequences of such discrimination in their own clinical and community practices, such as higher patient loads, less ability to provided sophisticated and clinically appropriate interventions. But health professionals understandably often view these dimensions of institutionalized discrimination as beyond their control and thus devoid of ethical consequences for them; rather, they see their role only as providing the best care they can within the frameworks they are provided, recognizing the underlying inequitable or discriminatory nature of the health care structure. But where those very structures are infused with racism, gender discrimination or other forms of bias, “normal” practice, or even efforts to do one’s best under the circumstances, can have the effect of reinforcing discrimination and can lead the provider to participate directly in it. Ethical codes and institutional mechanisms need to address this problem so that health professionals can escape the problem of providing discriminatory care on account of state practices that violate human rights. 
Codes of professional conduct generally prohibit discrimination based on gender, race or other improper factors.156 But in many countries a countervailing view, that health professionals should be able to choose whom they serve, has often undermined the prohibition on discrimination, and in virtually every nation disciplinary action by licensing bodies or professional associations for violations is exceedingly rare. Moreover, even explicit prohibitions on discrimination almost never address whether the health professional has a responsibility to address, as part of one’s professional duty, the structural or institutional dimensions of discrimination that prevent the professional from providing appropriate care to all even when he or she has political space in which to challenge them. 
There are exceptions. The International Federation for Gynecology and Obstetrics, whose Committee for the Ethical Aspects of Human Reproduction places its ethical guidance in the context of the “unique vulnerability of women because of their reproductive function and role,” “discrimination and abuse” and “exposure to violence, poverty, malnutrition and opportunities for education or employment.”157 The Federation therefore finds “an ethical duty to be advocates for women’s health care.” This includes the obligation, individually and as a profession, “to monitor and publicize indices of reproductive health and provide data to sensitize the public to health issues and rights of women.”158 This information function should include identifying “the social and cultural causes in each country” of the obstacles to women’s health.159 
Denial of care for political reasons and during armed conflicts 
International humanitarian law – the law of armed conflict – recognizes and demands respect for the principle of medical neutrality, which holds that in time of conflict, medical care for wounded soldiers and civilians in the conflict region should not be impeded. The Geneva Conventions have very specific provisions that require warring parties to enable providers of health care to provide services to persons outside of combat without interference, regardless of the political views or military affiliation of the sick or wounded person.160 Human rights law also applies in that the state has the obligation to guarantee liberty and security of the person and the right to be free from discrimination. 
These laws and principles apply to governments and warring parties but clearly have enormous implications for health professionals as well. Simply stated, the political views or military status of an individual should not affect the availability or quality of health care services by a health professional. The World Medical Association’s Declaration of Geneva holds that a physician should not allow political affiliation or creed to affect her the duty to patients.161 The WMA’s Regulations in Time of Armed Conflict reinforce the requirements of the Geneva Conventions by demanding the provision of medical care irrespective of political beliefs, nationality or other non-medical factors. Moreover, the WMA declares unequivocally, “Medical ethics in times of armed conflict is identical to medical ethics in times of peace.”162 And the Declaration of Tokyo by the WMA states, “A physician must have complete clinical independence in deciding upon the care of a person for whom he or she is medically responsible. The doctor’s fundamental role is to alleviate the distress of his or her fellow men, and no motive, whether personal, collective, or political, shall prevail against this higher purpose.”163 
These commitments to medical neutrality often cannot withstand war or political conflict within societies when political leaders and military commanders interfere with medical care, often as part of a general pattern of attacks on civilians or intimidation of opponents.164 The dual loyalty conflict arises when these impediments to professional independence are either endorsed by or not opposed by health professionals or their organizations, who knowingly participate in the denial of health care to individuals associated with an enemy or political opponent. In many circumstances, they face enormous risks in seeking to provide care without discrimination, but at other times their conduct simply allies their medical practice with their political views. 
Military medical personnel working in occupied territories can also face demands to withhold care. South African military doctors stationed in Namibia, whether willingly or unwillingly, limited care to local civilian populations in the occupied territory.165 
Another variation on the problem occurs within military organizations, where conflicts between the objectives of the organizations and the health care needs of soldiers and other personnel, especially during wartime, create dual loyalty concerns. For example, usual principles of triage demand that in medical emergencies health professionals attend to the most seriously injured first. But in battle commanders may compel the physician to attend first to soldiers with less severe wounds as a means to return them to battle quickly and maximize force strength; meanwhile, the most seriously injured suffer or may die. Similarly, treatment of sick or traumatized soldiers may diverge from standard civilian protocols to serve military purposes, for example, preparing the soldier as soon as possible for new battle engagements rather than seeking the best long term outcome for the patient. 
Although the World Medical Association has sought to reinforce the application of principles of medical ethics in all these situations, military organizations have maintained that a conflict of loyalties is inevitable. A joint statement from the U.S. Army and Air Force Surgeon General states that it is the position of those practicing medicine within the armed forces that “all physicians face issues of divided loyalties in their daily practices…the issue is real for all physicians.”166 
This answer is insufficient. Rather, there must be a renewed commitment to maintaining medical ethics in military settings and institutional supports within the military to enable health professionals to adhere to professional ethics. They must take proactive steps to prevent interference with medical independence and respect human rights imperatives even in the face of military and political objectives. 
Denial of appropriate care to prisoners, detainees, and institutionalized people 
Individuals have a right to appropriate clinical care as part of the right to the highest attainable standard of health. In prison and detention settings, UN Guidelines require no differentiation in medical care from that available to the civilian population,167 and direct that health care services must be provided at no cost. UN Principles of Medical Ethics state, “Health personnel, particularly physicians, charged with the medical care of prisoners and detainees have the duty to provide them with protection of their physical and mental health and treatment of disease of the same quality and standard as is afforded to those who are not imprisoned or detained.”168 Detailed requirements for examinations, access to health personnel and even second opinions, and complaint procedures are designed to assure adequate health services for prisoners. For psychiatric patients, the UN General Assembly demands that facilities for people with mental illness receive “the same level of resources as any other health facility,” including sufficient staff, equipment, professional care and treatment.169 
As noted in the discussions of torture and security practices, the disparity between clearly established human rights and ethical obligations on the one hand, and day to day health conditions and practices on the other, is nowhere clearer than in detention facilities, prisons and psychiatric institutions. Even in the absence of intentional abuse, human rights violations are pervasive. Throughout the world, poor health conditions, inadequate nutrition and lack of access to health services lead to rates of morbidity and mortality that are far higher in prisons, detention facilities, and psychiatric and mental retardation facilities than in civilian populations. Health professionals working in these institutions generally do not have the resources or the authority to provide adequate medical care, much less to provide care equivalent to standards in the larger society. The health consequences for inmates are enormous. Tuberculosis, AIDS and mental illness in prisons are common, yet in many countries treatment is rarely adequate or appropriate. Even in non-repressive, non-conflict-ridden industrialized countries, health professionals often cannot provide appropriate medical care, principally because they are not provided the resources to provide it or because prison authorities impede their ability to provide the care. In some places, too, the commercialization of prison care has made health professionals more accountable to the firm running the institution than to the inmate-patient. 
Like health professionals who work in settings where discrimination is common, prisons and detention center health professionals often try to accommodate their medical skills to the limitations imposed on them. They often need to adjust standards of practice to institutional constraints. Health professionals outside the institutions rarely evince interest in what goes on inside them, so clinicians working inside prisons and detention facilities receive neither scrutiny nor support from colleagues in civilian practice or from institutions whose mission it is to uphold practice standards. Moreover, many health professionals working in this environment are subject to employment arrangements that formally subordinate them to officials responsible for institutional operation, thus compromising their ability to exercise independent judgment. In other cases, they become part of an institutional culture that subordinates patient interests to the financial, political, or administrative agendas of the institution. 
When ethical guidelines are brought to their attention, health professionals working in these environments often find them meaningless in the world in which they practice. Formal mechanisms for seeking improvements in care or protection of the human rights of their patients are few, and speaking out to improve health care or to change abusive conditions may jeopardize their employment. Improved guidelines for conduct, greater professional training and support, and major changes in structural relationships between health professionals and authorities in these institutions is required. 
Withholding information about health or health services 
To fulfill individuals’ human rights, physicians and other health professionals must share information and their judgments about health condition and health choices. The right to the highest attainable standard of health includes the obligation of the state to provide “health-related information, including sexual education and information.”170 The need has become acute in the era of HIV/AIDS, and the duty is especially crucial in the area of reproductive health, where gender discrimination, stigma and violence against women demand an active and adequate response by health professionals. The right of women to reproductive health information and access to family planning services is recognized in international law. Article 10 of the Convention to Eliminate All Forms of Discrimination Against Women states that “States Parties shall… ensure… (h) Access to specific educational information to help ensure the health and well-being of families, including information and advice on family planning.”171 
State policy in some countries, however, requires health professionals to withhold information on reproductive health services, especially contraception. In several nations in west and central Africa, such as Cameroon, Chad and Cote D’Ivoire, “incitement to abortion” through the sale, distribution, or display of information is a criminal offense.172 The United States places limitations on its foreign assistance by prohibiting clinics that receive its aid from providing information about abortion. In other countries, the state imposes no legal restrictions on the information distribution, but inappropriately defers to cultural practices that deny women the needed information. 
There often exists little support from professional organizations and institutions to preserve human rights in the face of these social or cultural (or legal) demands. Except for general statements that health professionals should advance the health and well-being of patients, international codes do not provide sufficient guidance to them concerning their obligations to provide information to patients, and are silent about steps to take in the face of state restrictions on information distribution. The WMA’s International Code of Ethics holds that physicians should provide “competent medical service in full technical and moral independence,” but does not specifically address the obligation of doctors to provide reproductive health information to their patients. 
Only the International Federation of Gynecology and Obstetrics (FIGO) has explicitly addressed providing adequate, accurate and relevant information as an ethical obligation.173 Even FIGO, however, does not address the difficult problems health professionals face where state policies restrict information distribution. Moreover, there exists virtually no enforcement of existing guidelines, and few supports for health professionals that seek to carry out their duty to women to inform them about their reproductive health needs. 
The special problem of hunger strikers 
Forced feeding of hunger strikers does not fit naturally into the category of denial of health care. The practice does not involve withholding medical treatment, but rather, forcing nutrition on an individual who has freely chosen to refuse for political reasons. One could claim that by engaging in force-feeding the health professional is carrying out a duty to assure the physical well-being of a person, but that perspective ignores both the bioethical principle of autonomy and the human rights at stake, including the right to make decisions about one’s body, one’s health and one’s choices of political strategies. 
Thus, while health professionals charged with providing care must remain attentive to the patient’s needs, a more central ethical duty is to respect the patient’s decisions. It is important to understand, too, that prisoners and detainees often resort to hunger strikes in protest of poor and/or abusive prison conditions or for other political objectives. The health professional should thus resist state demands to supervise force-feeding that effectively end the protest. 
A position paper authored by the University of Witwatersand Faculty of Medicine in South Africa, in response to hunger strikes by activists fighting Apartheid, emphasized that “no medical personnel may apply pressure of any sort on the hunger striker to suspend the strike although the hunger striker must be professionally informed of the medical consequences of the hunger strike.”174 Soon thereafter, the World Medical Association’s Declaration of Malta on Hunger Strikers held that ultimately, the physician should make an independent decision whether to intervene in a hunger strike, uninfluenced by “third parties whose primary interest is not the patient’s welfare.”175 The Declaration respects the rights of hunger strikers, saying that if a physician decides he cannot accept the patient’s decision, the patient is entitled to be attended to by another physician. 
As in other areas of dual loyalty, health professionals may be called upon by authorities to engage in force-feeding, and have little support in resisting based on the primacy of the individual’s choices. 
Denial of care because of inequities in health care in society 
Gross inequities and inequality in health services are a violation of the right to the highest attainable standard of health. The Committee on Economic, Social and Cultural Rights has interpreted the Covenant on Economic, Social and Cultural Rights as requiring “equality of access to health care and health services.”176 It goes on to assert that “States have a special obligation to provide those who do not have sufficient means with the necessary health insurance and health-care facilities. . . . Inappropriate health resource allocation can lead to discrimination that may not be overt. For example, investments should not disproportionately favor expensive curative health services which are often accessible only to a small, privileged fraction of the population, rather than primary and preventive health care benefiting a far larger part of the population.”177 
The General Comment goes on to hold that violations of the right to the highest attainable standard of health include “misallocation of public resources which results in the non-enjoyment of the right to health by individuals or groups, particularly the vulnerable or marginalized” and “the failure to take measures to reduce the inequitable distribution of health facilities, goods and services.”178 
The right, of course, is far from realization. As the Committee recognized, “for millions of people throughout the world, the full enjoyment of the right to health still remains a distant goal. Moreover, in many cases, especially for those living in poverty, this goal is becoming increasingly remote.”179 Some major states refuse to recognize its existence.180 Policy choices that bring about gross inequities, such as the misallocation of a state’s health resources to serve individuals of means at the expense of universal primary care, or the exclusion of tens of millions of people from health insurance coverage, as occurs in the United States, are easy to identify. 
Health professionals are always on the front lines when states fail to adhere to the right to the highest attainable standard of health. In some circumstances, moreover, a state’s failure can bring about dual loyalty conflicts for health professionals, just as a health professional who practices in a discriminatory environment adjusts the interventions she makes to conform to discriminatory state policies and practices. For example, in South Africa, a provincial health minister ordered a physician at a health clinic not to provide anti-retroviral medication made available at no cost to rape victims, despite the fact that the medication is available to the insured population.181 The physician’s view was that adhering to the government’s policy of denying medication to uninsured people unjustifiably subordinated his obligation to affirm his patient’s right to the highest attainable standard of health. 
In a related case, a state-employed pediatrician in South Africa advocated against the state in support of a campaign for treatment access for the prevention of Mother-to-Child-Transmission (MTCT) of HIV.182 Despite growing national and international evidence for the effectiveness of antiretrovirals (ARVs) in preventing MTCT, and the spiraling HIV epidemic among South Africa’s black female population, the South African government throughout 2000 and 2001 persistently refused to provide ARVs as part of a comprehensive MTCT prevention program. This treatment was, many believed, not only affordable, but also the government’s obligation to provide, given the requirements of South Africa’s Constitution progressively to realize the right of access to health care.183 Faced with the ever-increasing number of HIV-infected infants among his patients, and the intransigence of the government, the pediatrician testified in a Constitutional Court hearing that finally led to a court decision compelling the South African government to develop a comprehensive MTCT program.184 
The clinicians in the two cases faced inequitable policies that denied the right of access to health care to vulnerable and marginalized populations, and both chose to act in favor of the rights of their patients, the former by resisting state restrictions, the latter by actively joining arms with an advocacy nongovernmental organization to challenge state policy. Although one of the physicians suffered for his action, it took place in the context of a political environment amenable to human rights interventions. It is more common, however, and in many circumstances the only apparently rational option, for physicians to adjust their medical interventions to the constraints they face and offer the best services they can under the circumstances. Especially in environments of scarce resources or explicit limitations on kinds of care available to the poor, they have few options but to engage in forms of triage. For example, physicians working in hospitals in the United States must provide emergency care to patients, but may then be required to discharge them once the emergency is addressed if they are uninsured or cannot pay, even though the condition remains unresolved. 
Associations of health professionals have not explicitly recognized the dual loyalty problem in this context. Nor have they taken firm steps toward affirming the obligation of health professionals to work individually and collectively for changes in state policy that would ameliorate the inequality in health services.185 A full analysis and resolution of these dual loyalty conflicts is beyond the scope of this project, but addressing it should be next on the agenda of those seeking to advance health and human rights. 
D. Disclosing confidential patient information to state authorities or powerful non-state actor
The duty of confidentiality is one of the most common articulated ethical obligations to patients, but it is also the one most subject to breach on behalf of the state. This is paradoxical, since the duty to keep patient information confidential is usually asserted in absolute terms. The Declaration of Geneva and the International Code of Medical Ethics, for example, state the duty unequivocally and list no exceptions. Codes even take the position that confidentiality is sacrosanct even in prisons.186 Yet the duty of confidentiality for health professionals is replete with exceptions designed to serve a range of accepted social purposes. These include the prevention or control of epidemics, the protection of third parties, especially children, from harm, the evaluation of claims to social benefits, and the collection of statistical data about population health. 
Some breaches of confidentiality are thus not considered abuses of human rights.187 But there has been little guidance for health professionals to discern circumstances where breaking confidentiality is acceptable and where it constitutes an abuse of human rights. Mechanisms to ensure protection of confidentiality in these circumstances are almost entirely absent. One consequence is that by revealing information about their patients to the state, health professionals can put the liberty or security of their patients at serious risk. 
The human right to confidentiality of medical records derives from the right to privacy recognized in the International Covenant on Civil and Political Rights.188 Although medical records or the right to confidentiality of medical records are not specifically discussed in the Covenant, a General Comment by the UN Human Rights Committee to the Covenant creates a framework for evaluating breaches of confidentiality from a human rights perspective. General Comment 16 states that “Effective measures have to be taken by States to ensure that information concerning a person’s private life does not reach the hands of persons who are not authorized by law to receive, process and use it, and is never used for purposes incompatible with the Covenant.”189 
The General Comment thus has two dimensions: first, protecting private information from going to persons unauthorized by law to have it; second, ensuring that private information is not used for purposes incompatible with the purposes of the Covenant.190 The second requirement is especially important, for it underscores that while legal authority to disclose the information is an important safeguard (e.g., to protect third parties), legal authority of itself is insufficient to demonstrate that the individual’s human rights have been protected.191 The provision that information “never be used for purposes incompatible with the Covenant” implies that, at a minimum, information not be disclosed in a manner that would place the person’s liberty or security at risk unless essential for the protection of others’ liberty and security. Further, the “compatibility” requirement suggests that disclosure must not be discriminatory and must not result in discrimination. 
Similarly, disclosures that could subject the person to torture or cruel, unusual or degrading treatment, or would likely result in discrimination against the person, are also prohibited. 
Yet breaches of confidentiality in these circumstances are common. Those with the most serious consequences for human rights occur where health professionals allow prison or police officials access to information gained in a clinical relationship that can be used by authorities to interrogate, assault, torture or prosecute the patient or to prevent the patient from obtaining redress for harms inflicted during incarceration. In Turkey, officials responsible for the torture of prisoners were given access to those prisoners’ files immediately after a doctor’s examination, raising the threat of additional torture.192 In apartheid South Africa, prison health professionals were known to hand over prisoners’ confidential clinical files to prison officials, often to the very perpetrators of torture, who could use that information to detain, punish or prosecute the prisoner.193 In other cases in South Africa, health professionals were pressured to hand over the files of recently admitted hospital patients who had been injured in political demonstrations to the police. Such breaches by hospital personnel were so common that individuals, though wounded, learned to stay away from hospitals after such periods.194 
These situations, moreover, place health professionals at peril, especially when they resist demands by the state for information, for example, under mandatory reporting laws concerning patient abuse. In Turkey, physicians have been prosecuted for failing to give the state access to medical records and other information about torture victims, allegedly for the purpose of identifying perpetrators and holding them accountable.195 
Breaches of confidentiality on behalf of the state also takes place in the absence of threat and compulsion. In the United States, physicians and nurses at a South Carolina hospital developed a joint effort with law enforcement officials to seek incriminating evidence of cocaine use against women seeking pre-natal or obstetric care without informing them of the consequences or securing their consent. The medical staff provided positive drug test results to the police. Although the ostensible purpose of the program was to compel the women into treatment, in many cases, the disclosures resulted in the women’s prosecution and incarceration. One woman was jailed while eight months pregnant and was forced to wear shackles during labor. The United States Supreme Court held the practice a violation of the constitutional protection against warrantless searches and seizures, but did not address the ethical question.196 It seems clear, though, that the medical staff, by freely breaching confidentiality, had become an arm of the police in infringing the liberty and security of the women. 
In Chile, too, medical personnel have breached confidentiality to further the ends of the prosecution of abortion, which is illegal in almost all circumstances. In certain hospitals, the medical staff share reports of women who seek medical treatment in public hospitals after being badly injured during unsafe abortions.197 Although abortion law is less restrictive in Namibia, a similar reporting trend among health workers exists.198 In Russia, during the early 1990’s, doctors were required to test all asylum-seekers and refugees for HIV and report those found to be HIV-positive to the immigration service for immediate internment.199 
Even where the breach of confidentiality does not result in prosecution, it can have serious adverse legal and human rights consequences for the patient. In Germany, medical evaluations for asylum were given to the intelligence agency, which subsequently interrogated refugees about their home countries.200 In South Africa, domestic workers – usually, black women – tested for HIV at the behest of their employers have been summarily dismissed when attending doctors shared test results with employers without the workers’ consent.201 
Confidentiality is especially endangered in the military and in prisons and detention facilities, where it is not uncommon for records to be shared with non-medical personnel for reasons unrelated to the health of the individual. In some instances, prison health professionals have allowed security personnel to be present during clinical examinations of patients, severely restraining the extent to which patients can freely discuss health problems, including those caused by torture and other cruel treatment.202 Sometimes medical evaluations are held in public areas.203 
The professional response to these breaches has been made more difficult by lack of clarity about the legitimacy of the breach. As noted above, codes have taken an absolutist stance, the effect of which has been to fail to distinguish situations where confidential information may be disclosed to serve crucial and legitimate state purposes and where the disclosure violates the fundamental human rights of the individual. The codes are also deficient in providing procedural guidance. Even where disclosure may be warranted, consent to reveal the information should be sought through counseling, and if the patient refuses, the decision to reveal the medical information should be done after careful consideration and after informing the patient. 
Thus, there remains a serious gap in addressing circumstances where a breach of confidentiality can lead to a serious human rights violation by the state and in the guidance and support to health professionals seeking to resist state demands. Addressing the problem will require a more realistic approach to confidentiality generally, away from the deceptively absolutist stance, as well as a commitment to identifying situations where breaches of confidentiality place human rights at risk. Without such a commitment, the state and health professionals each can simply add to the long list of exceptions.204 
At the same time, mechanisms must be developed to support health professionals at risk of state demands for patient records in situations where liberty and security are at stake. 
E. Performing evaluations for legal or administrative purposes in a manner that implicate human rights
Evaluations for state purposes are performed by health professionals in a range of situations. These evaluations range from assessment for competency to stand trial to assessments for social security benefits. Although they may not be in the patient’s interests, they often serve recognized and compelling social ends, especially in establishing the truth, and do not violate the human rights of the individual evaluated. The existence of legitimate purposes, however, does not end the human rights and dual loyalty concern.205 Both the methods used and the underlying purpose of the evaluation can violate the human right to due process of law. 
Even in legitimate forensic evaluations, violations of due process of law can take place in the manner in which the evaluation is conducted. For example, health professionals may fail to disclose the purpose of the examination, leading the individual to believe the professional is acting in the individual’s interest when he or she is not. Health professionals may decline to share the results of the evaluation with the person being examined. Because of an employment relationship with the state, they may consciously or unconsciously show bias toward a result that would most favor the legal position of the state. Or they may disclose confidential information about a person irrelevant to the purpose for which the evaluation is being evaluated. 
Evaluations can also infringe the right to dignity and to the highest attainable standard of health. Rape investigations, for example, are notorious for degrading the victim. In other instances, health professionals fail to refer the individual being evaluated for treatment of a medical condition identified in the course of the evaluation that needs attention. 
These problems are exacerbated, of course, in environments where human rights are generally at stake, such as oppressive regimes and closed institutions. In recent years, international human rights standards for forensic examinations have focused on guidelines for effective forensic examinations of alleged violations of human rights.206 It is appropriate now to take the next step and develop standards for the protection of individuals whose rights are at risk of violation through forensic health practice itself. Some national professional groups, particularly in psychiatry, have adopted ethical guidelines, but these remain limited in scope. Given the role of the state in virtually all forensic examination, guidance is clearly needed. 
Evaluations using medical knowledge are sometimes required for purposes of compensation or assessment of fitness for work. Failure to recognize the dual loyalty between patient and the authority to whom the health professional is contractually bound to provide a service (state or private insurer, corporate employer, etc.) may give rise to situations where patient rights are violated. Pre-employment examinations, widely used at the workplace to ascertain fitness for employment in a particular industry, are one example where the health professional may apply a discriminatory policy to exclude applicants. For example, the use of an HIV test by South African Airways routinely to exclude applicants from work in cabin crews was found to be a violation of rights and not justified by public health criteria.207 Health professionals who regard employers as entitled to the full results of medical examinations conducted for the purpose of recommending fitness for work may unjustifiably breach patient confidentiality.208 
F. Remaining silent in the face of human rights abuses committed against individuals and groups in the care of health professionals
Health professionals are often on the front lines of human rights violations. In prisons, psychiatric hospitals, and other settings, they may witness severe abuses that have enormous health consequences. In Kosovo, for example, while under the supervision of health professionals, patients were beaten and interrogated, chained to radiators on a 24-hour basis, burned with cigarettes, and kept under constant supervision by armed Serb police guards.209 
In South Africa, physicians and nurses working in detention facilities under apartheid witnessed torture and other abuses against political detainees, the consequences of incarcerating children, and other human rights violations. Yet, with some notable exceptions, they remained silent. When the facts were brought to the attention of professional organizations, they by and large declined to take a position opposing them. One young physician, Dr. Wendy Orr, who identified and reported pervasive abuse of detainees, not only lost her position, but received only grudging support from the organized medical community.210 The chief district surgeon of Johannesburg, when asked why positive steps had not been taken to avoid ill treatment of detainees during later apartheid years, said, “This is a question that must not be put to me, it must be put to my Department, because I merely follow instructions.”211 In the United States, medical organizations long supported racial segregation in medical facilities.212 Sometimes physicians have recast their own ethical norms or interpretation of norms to avoid criticizing state policies that grossly and systematically violate the human rights of patients.213 
These are extreme examples. More commonly, health professionals believe they are powerless to affect the abuses. Others believe speaking out about abuses by others are not their professional concern. Health professionals sometimes are prevented from speaking out due to the requirements of their employment. As noted above, prison or military health professionals may have supervisors who are non-medical administrators whose duties include security, preparedness or other functions unrelated to health care. Even if these health professionals are not overtly pressured to place institutional needs first, their employment relationships make complying with duties to the human rights of patients more difficult. Speaking out against abuse is even more difficult. In certain countries, contractual obligations prevent prison doctors from discussing outside what goes on in the prison.214 
Similar constraints may bar health professionals from speaking out to protect the health and well-being of employees exposed to hazardous workplace agents.215 In one well-publicized case, an occupational health practitioner based at a prestigious U.S. university identified an epidemic of lung disease related to a newly encountered workplace fiber exposure. He was prevented from publishing his findings, however, under threat of litigation by the company he had researched. Despite the support of the workforce and his colleagues, the practitioner’s university failed to stand behind him, though his actions were designed to prevent further illness and protect the rights of workers.216 
With some exceptions, international codes generally do not guide health professionals in situations where they might witness harm being done to a patient or group of patients but not be involved directly in the abuse. The World Medical Association’s International Code of Medical Ethics states that the physician shall “always maintain the highest standards of professional conduct,” but does not mention whether intervention for patient advocacy, or active promotion of patients’ human rights vis-à-vis the state, is included in “professional conduct.”217 Further, while the Declaration states that the physician shall “not permit motives of profit to influence the free and independent exercise of professional judgment on behalf of patients,” it does not say what physicians should do when the motive is not profit, but pressure from a third party like the state or identification with state forces.218 
Guidelines of the International Council of Nurses do address the question of health professional as witness to abuse. They provide that “nurses who have knowledge of ill-treatment of detainees and prisoners must take appropriate action to safeguard their rights.”219 They provide a good model for other health professions to follow. 
Guidelines regarding collective professional action are developing. In 1995, the World Medical Association enacted a resolution urging national medical associations to provide ethical advice to doctors working in prisons, to create machinery for investigating unethical practices by physicians in human rights, and to “protest alleged human rights violations through communications that urge the humane treatment of prisoners, and that seek the immediate release of those who are imprisoned without cause.”220 Two years later, the WMA issued a Declaration Concerning Support for Medical Doctors calling on the organized medical profession “to support physicians experiencing difficulties as a result of their resistance to … pressure [to act contrary to ethical principles] or as a result of their attempts to speak out or to act against inhuman procedures.”221 
This is an important step forward. The duties of an individual practitioner to speak out, however, remain vague. The WMA’s 1997 Declaration states that physicians have a “responsibility to honour their commitment as physicians to serve humanity and to resist any pressure to act contrary to the ethical principles governing their dedication to this task.”222 The WMA has not, however, clarified the duty of each individual physician to speak out on behalf of victims of human rights violations. Such clarification, as well as developing means for fulfilling it, remains essential. 
Conclusion
The situations where health professionals, wittingly or unwittingly, subordinate the human rights of their patients to the interests of the state are varied and wide-ranging. Nevertheless they share some common themes: lack of awareness among health professionals of the problem of dual loyalty and human rights, a lack guidance on how to evaluate dual loyalty problems in human rights terms, lack of institutional supports for those who seek to protect the human rights of their patients, employment and others structural arrangements that prevent professionals from resisting demands of the state or other third parties, and pressures to serve state interests Each of these problems demands attention to address the serious and pervasive human rights violations that result. The proposed guidelines and institutional mechanisms that follow are designed to address all these problems. 
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