Yakovenko v. Ukraine, European Court of Human Rights 
(Application no. 15825/06, judgment of October 25, 2007)

Thematic focus:

Inhuman and Degrading Treatment and Punishment: Conditions of Detention, Access to Healthcare; Effective Remedy (Right to an). 
Nature of the case

Application to European Court of Human Rights against ill-treatment while in police custody; inhuman conditions of detention and when being transported; and, lack of medical care for a person with HIV.  
Issues
- Whether overcrowding, sleep deprivation and lack of natural light and air, as conditions of the applicant's detention in the Sevastopol ITT, had amounted to degrading treatment under Article 3 of the ECHR; 
-Whether crammed conditions of transportation to and from Sevastopol for a total of about 64 trips over a period of two years and eight months had amounted to inhuman and degrading treatment under Article 3 of the ECHR;

- Whether failure to provide timely and appropriate medical care in respect of HIV and tuberculosis infections had amounted to inhuman and degrading treatment under Article 3 of the ECHR; 
Summary

The applicant was a Ukrainian national, born in 1975 and resided in Sevastopol. He had tuberculosis and was HIV-positive. In June 2003 Mr Yakovenko, on probation, was arrested and placed in police custody, on suspicion of burglary. Awaiting that conviction Mr Yakovenko was detained in the Simferopol Detention Centre (Simferopol SIZO). As the police, prosecution, and judicial authorities were based in Sevastopol, he was transferred each month to the Sevastopol Detention Centre (Sevastopol ITT). Between June 2003 and April 2006, he spent in total about one year in that facility. In November 2005 he was found guilty and sentenced to three years and seven months' imprisonment, later reduced to three years and six months. 
The applicant claimed that Sevastopol ITT was constantly overcrowded: he was held in cells of 15 - 22 m2 with 25 to 30 inmates. He further alleged that inmates had to take turns to sleep, that the lights in the cells, situated in the basement, were permanently on and that the ventilation system was often out of order. The applicant further claimed that it took 36 to 48 hours in prison vans and overcrowded passenger train compartments to transport him by road and rail between the Simferopol SIZO and Sevastopol ITT.  No food or drink was provided.
In the meantime, the applicant's health started to deteriorate. He remained in Sevastopol ITT which had no doctor or paramedic. He was diagnosed HIV positive on 21 February 2006 by a healthcare centre but the prison authorities, who were aware of the results, had not informed him until 20 April 2006.  From April 2006, the applicant had a temperature of around 40 Cº and could hardly move or eat without help.  Sevastopol ITT called for an ambulance on two occasions. On the first occasion, a doctor's recommendation that he be taken to a specialized hospital was refused. The applicant's health steadily worsened and he was taken to hospital twice, with subsequent recommendation to be sent to specialized medical treatment facilities.  The applicant was transferred to the Sevastopol Anti-Tuberculosis Healthcare Centre on 28 April 2006, following a request made by the European Court of Human Rights under the emergency measures of Rule 39 of the Rules of Court. Oleg Yakovenko died on 8 May 2007.

Decision
Conditions of detention: In the light of its findings concerning overcrowding, sleep deprivation and lack of natural light and air, the Court concluded that the conditions of the applicant's detention in the Sevastopol ITT had amounted to degrading treatment. Accordingly, there had been a violation of Article 3.  Lack of medical care: The Court noted that the failure to inform the applicant on his HIV diagnosis, the failure to provide antiretroviral treatment, to monitor for infections, lack of qualified medical staff in the detention facilities, and denial of treatment in a specialized hospital had amounted to inhuman and degrading treatment and there had therefore been a further violation of Article 3. Repeated transport between detention centers:  the Court noted that the crammed conditions of transportation – space, light – and lack of food and water for the 64 trips taken within a period of 2 years and 8 months had constituted inhuman and degrading treatment under Article 3.

The Court also found that there had been no effective and accessible remedy for the applicant to complain about his conditions of detention and therefore held that there had been a violation of Article 13.
The Court awarded the claimant 434 euros (EUR) for pecuniary damage, EUR 10,000 for non-pecuniary damage and EUR 23 for costs and expenses. 
