European Roma Rights Centre (ERRC) v. Bulgaria, 

(nr. 47/2007, Decision 3 December 2008)

Thematic focus:

The right to health care, health insurance, exemption of payment of health care contributions for persons receiving social assistance, living environment of Roma, access of Roma to health care services, measures to address health problems of Roma, the right to health care for Roma (health insurance; medical assistance; access to health facilities).

Nature of the case

The complaint relates to Article 11 (right to health) and Article 13 (right to social and medical assistance) alone or in conjunction with Article E (non-discrimination) of the Revised European Social Charter. It is alleged that legislation excludes a large number of Roma persons from health insurance coverage, that government policies do not adequately address the specific health risks affecting Romani communities, and that there is widespread discriminatory practices on the part of health care practitioners against Roma in the provision of health services.

Summary

Complainant organisation - The complaint brought by the ERRC concerns the 20061 and 20082

amendments to the Social Assistance Act, which have lowered the maximum time periods for which most unemployed persons of working age can obtain monthly social assistance benefits to initially 18, then 12 and now 6 months. Those who lose their entitlement to monthly social assistance can have this entitlement restored, but this is only possible when 12 months have passed

since the expiration of the initial 18, 12 or 6 month period. Prior to these amendments, entitlement to social assistance benefits was unlimited in time and only made conditional on the needs of beneficiaries. The ERRC claims that the introduction of such maximum time limits deprives vulnerable individuals of access to important forms of social welfare support. The ERRC also claims that this reduction will have a disparate and unjustified effect on Roma, who are substantially overrepresented among the beneficiaries of social assistance. It also considers that it will have a negative effect on women, who the ERRC suggest will face pressure to leave their jobs and raise their children as a result of the imposition of these maximum time limits, since the impugned social assistance cuts do not apply to women who are raising a child up to 3 years of age. In addition, the ERRC states that no other existing forms of social welfare provision at present available in Bulgaria can compensate for or alleviate the impact of the social assistance cuts on affected individuals and groups. The ERRC considers that this situation constitutes a violation of Article 13§1 of the Revised Charter, taken alone or in conjunction with Article E.

The respondent Government  - the Government states that the amendments to the Social Assistance Act, whereby it has progressively lowered the time during which social assistance can be received, only apply to unemployed persons who are fit to work. The aim of such amendments is to overcome the long-term dependency of unemployed persons on social assistance and to encourage their personal initiative and reintegration into the labour market. During the period that social assistance is interrupted, unemployed persons can make use of the opportunities provided by the Employment Bureau Directorates for education, training and employment. The Government also states that the impugned amendments are in no way discriminatory towards Roma, and, moreover, that it has taken a number of positive measures to improve the disadvantaged situation of Roma. It therefore considers that the statutory amendments which have introducing a temporal limitation on the receipt of social assistance payments do not violate Article 13§1 of the Revised Charter, whether alone or in conjunction with Article E.

Decision

Article 13§1

Article 13§1 of the Revised Charter provides that persons without adequate resources, in the event of sickness, should be granted financial assistance for the purpose of obtaining medical care or provided with such care free of charge. The situation in Bulgaria partly complies with this requirement because the Health Insurance Act establishes that persons receiving social assistance are entitled to free of charge health insurance. However, as regards persons who do not qualify for social assistance or who have temporarily lost the right to social assistance, they are left without health coverage during the period that their social assistance is interrupted. The medical services available for persons in such circumstances are mainly limited to emergency medical care (under the Health Act) or the reimbursement of the costs of hospital treatment (under Decree No. 17 of 31 January 2007). They will be unable to obtain treatment for a sickness not considered an emergency or primary or specialised outpatient medical care. Therefore, the insufficient medical services available for poor or socially vulnerable persons amounts to a breach of Article 13§1.

Article 11§§1, 2 and 3 in conjunction with Article E

Article 11 of the Charter imposes a range of positive obligations to ensure an effective exercise of the right to health. Assessment of compliance with this provision is carried out paying particular attention to the situation of disadvantaged and vulnerable groups. There is sufficient evidence showing that Roma communities are faced with disproportionate health risks and that they do not live in healthy environments. This situation can in part be attributed to the failure of prevention policies by the State, for instance the lack of protective measures to guarantee clean water in Romani neighbourhoods, as well as the inadequacy of measures to ensure public health standards in housing in such neighbourhoods. As regards health education, despite recent initiatives such as the establishment of health mediators, there has been a lack of systematic, long-term government measures to promote health awareness among the Roma population. The health status of Roma being inferior to that of the general population, the authorities have also failed to take reasonable steps to address the specific problems faced by Roma communities stemming from their often unhealthy living conditions and difficult access to health services. In sum, the failure of the authorities to take appropriate measures to address the exclusion, marginalisation and environmental hazards which Romani communities are exposed to in Bulgaria, as well as the problems encountered by many Roma in accessing health care services, constitute a breach of Article 11§§ 1, 2 and 3 of the Revised Charter in conjunction with Article E.

Evaluation

The Committee gives a broad interpretation of Article 13-1 ESC: it is insufficient to provide emergency medical services to poor or socially vulnerable persons. This should also embrace treatment for a sickness not considered an emergency or primary or specialised outpatient medical care. Furthermore, the authorities should actively address the exclusion, marginalisation and environmental hazards which ethnic communities are exposed to, as well as the problems encountered by such communities in accessing health care services.

This decision raises interesting questions in relation to other Member States:

· To what extent do poor or otherwise socially vulnerable groups have access to healthcare services? Does such access only embrace emergency medical services, or is it broader?

· Are there any ethnic groups that are marginalised? What is the health situation of this/these ethnic group(s), and to what extent do these people have access to healthcare services?
